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The aim of this paper is to explore the issue of applicat ion (to whom d oes a Bi ll of Rights apply), and 
any recent developments in other jurisdictions.

The countries examined are Canada, the US, South Africa, Ireland and New Zealand, explaining how 
the respective Bills are appl ied and whether they have  effect, that is the 
applicat ion to the State (Vert ical) and the indiv idual (horizontal) .

All of these nat ions tend to share a number of distinct ive features within their bills of rights - they are 
genera lly presented as a set of broad statements of fundamental rights, often within a codi fied 
constitution which sets out the institutional framework designed to protect rights. These broad 
objectives are usually  open to judicia l interpretation due to the need for flexibility of meaning of each 
provision. 

A further shared feature is that these countries include a statement resembling a Preamble which goes 
to the underlying meaning of a document. This type of information can influence the interpretation and 
applicat ion of a bi ll of rights.   

The table below sets out the scope of the Bill of Rights for each named country in terms of obligations 
on state an d indiv idual.  It also highlights the emp hasis each g ives to international  law. 

Canada’s constitution is the supreme law of Canada and as such all law must be consistent with its 
provisions. 

The Canadian Charter has appl ication in re lation to:
(i) Government laws and actions including  the laws and act ions of federal , prov incial, and 
municipal governments and public school boards
(ii) Common law

The courts interpret and enforce the Canadian Charter with the Supreme Court of Canada being the 
ultimate authority. This is a variant of judic ially entrenched  approaches ad opted by jurisdict ions such 
as the US. It allows the le gislature to overr ide the appl ication of a r ight to part icular legislation in 
specif ied circumstances. 

The Canadian Charter does not have direct appl ication to private  activity. Howev er, the Canadian 
Supreme C ourt is acknowledged to have adopted indirect hori zontal ef fect as its genera l position on 
the scope of the 198 2 Charter of Fundamental Rights and Freedoms. It draws a distinct ion between 
constitutional "r ights" and constitutional " values," whi lst adhering  to the vert ical posit ion requir ing 
governmental act ion before constitutional r ights are  triggered, but permits them to have some 
horizontal appl ication to private individuals.

This is not crystal c lear – how values and ri ghts are appl ied Vertically (ie to gove rnment) as distinct 
from indiv iduals (horizontal)   - ie just how the h orizontal appl ies here.

Bill of Rights Application

horizon tal or vertic al

Canada 
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The first ten art icles of the Amer ican Constitution are considered to be a Bi ll of Rights. The US bill of 
rights is subject to a stronger form of judicia l entrenchment, as these j udicia l powers are  derived from 
the federal constitution which is superior in legal status to Acts of Congress. 
The Amer ican Constitution itse lf is regarded as ‘soverei gn’ and has never been revised a lthough it has 
been amen ded 26 times

In considering the horizontal and vert ical application of the US  bill of rights, it can be observed that 
despite privat e actors not being boun d directly by constitutional r ights, this does not mean that s uch 
rights do n ot govern their legal relations with one anot her.

For instance, one indiv idual’s r ights can limit what another person can d o, therefore whi lst accepting  
that such rights impose constitutional duties only on governmental structures, it can have a hor izontal 
effect in certa in circumstances.

The Constitution is the supreme law of South Afri ca and any law or act inconsistent with its prov isions 
has no force or effect (unless otherwise prov ided expressly or by necessary implicat ion in the 
Constitution)  The Constitution binds all legislative, executive  and judicia l organs of state at a ll levels 
of government. 

It also has a clea r horizontal and vert ical application. 

It is clearly binding on the government with Sect ion 8 stat ing that it binds the executive, the judic iary 
and all  organs of state. It goes even further to obl ige pr ivate individuals and bodies (such as clubs, 
compa nies and private schools) to observe such rights. It  recogn ises that some private bodies, for 
instance, la rge companies, can have great power and that citizens should be afforded protection when 
necessary.  (that is important – but it has not worked in practice why?)

The Irish Supreme Co urt has interpreted certain of the r ights provis ions in its Constitu tion to have 
horizontal effe ct which d irectly bind pri vate individuals and not o nly the state. The mechanism for thi s 
has been t he court's development of the co nstitutional tort action, (wh ich lies for breaches of 
constitutional r ights by private  individuals. Justice  Walsh said in the 1 973 case of Meske ll v. Coras 
Iompair E ireann:

The Irish Supreme Co urt has interpreted provisions of the Ir ish Constitution to imp ose a po sitive 
obligation on al l state actors, including the courts, to protect and enforce the rights of individuals.

This judgment b y Walsh has been a pplied in Ireland in the seve ral cases (most notably) in Justice 
Kelly judgment re ‘unc ontrollable’ kids, whose ri ghts were continuously declared by repeated High 
court judgme nts to have been infr inged by practice of the state, of placing them in prisons, without du e 

United Sta tes

South Afric a

Ireland 

“If a per son has suffered damage by vir tue of a breach of a c onstitutional right or the infringemen t of 
a cons titutional right, that person is entitled to seek red ress against the person or persons who 
infringed that right.”
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process. (No proven crimina l offence) because proper fac ilities for the ir care had not been pr ovided by 
the state.  

Kelly injuncted three ministers responsible for fa ilure to prov ide suitable  (which vindicated thei r 
constitutional r ights) pla ces for the ir care, but Supreme Co urt threw out his High Court injunction on 
grounds that it contravened the separation of powers (of Executive and judiciary). – as a judge he had 
no basis to injunct ministers.

Furthermore the protection, afforded by the C onstitution, of  r ights  has been rendered ineffect ive 
through co nflicts between r ights declared w ithin the constitution – thus the right to priv ate property h as 
been widely considered to render ineffe ctive, for example R ights declared in A rt 45, 2.iii

“

(and other succee ding articles under Art. 45.).

The New  Zealand Bill of Rights Act 1990 (the Act) a ffirms a range of c ivil and polit ical rights. 

It is not supreme law and can be amended in the same way as an ordinary act. It applies to the 
relationship between the indiv idual and the state, a llowing an indi vidual to invoke the Act for breaches 
committed b y one of the three branches of government - executive, legislative and judiciary. The Act 
therefore appli es to these three branches of Governme nt, as wel l as to any person performing a public 
function, power or dut y conferred by law. This can include legislation, poli cies, pract ices and serv ice 
delivery. 

The Bill of Rights Act is not supreme law and cann ot be use d to override, or implicitly repea l or 
revoke,  other legislation. In contrast to other cou ntries, the act states that the courts have no auth ority 
to declare any statute inva lid or re fuse to apply any stat ute on t he groun ds that it is inconsistent with 
the rights and freedoms protected in the act.  However, it is recogn ised that the Act sho uld be 
interpreted broadly in order to g ive comprehensive protection to indiv idual fundamental ri ghts. 
Moreover sect ion 6 of the Act requi res legislation to be interpreted and applied in a  manner consistent  
with the B ill of R ights Act where possible. 

All new legislation is examined to see if it is consistent with the r ights and freedoms affirmed by the 
Bill of Rights Act. I f there a re any inconsistencies, then the government is requi red to provide a 
justification for the  limits p laced on these rights. The Attorney -Genera l must report any incon sistenci es 
with the B ill of Rights Act to Parl iament when the leg islation is introduced. 

Furthermore, al l submissions for Cabinet Co mmittees, prepared by government departme nts on policy 
and leg islation are required to include a statement of the prop osal's compliance or non -compliance w ith 
both the Bi ll of Rights Act and the Hu man Rights Act.

that the operation of free compe tition shall not be allowed so to develop as to result in the 
concen tration of the ownership or control of essen tial commod ities in a few ind ividuals to the 
common detriment” 

New Zealand
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1. It appears that there is an interpretat ive element to each bil l of rights which influences its scope 
of applicat ion horizontal ly and vert ically. (Often the fl aw. (example Ire land above) The 
development of interpretations and rel iance as in Ireland on a developed ‘case law’ obviates the 
obligation on stat e to change the con stitution (B of R.s ) only by referendum of the pe ople.

2. Often, there is scope for judicia l interpretat ion of the B ill and it  should be con sidered when 
developing a  Bill for here and whether the existing  court structures would perform thi s function 
or if there should be a new Constitutional Court. 

3. There is a need a Constitutional Court – Supreme Court, if body of existing l aw (Eng lish Law ) 
is to be made consistent with a NI Bill of Rights)

4. A further important consideration in the context of the ab ove is the deve lopment of private law 
to run alongside and com plement a bil l of rights. 

5. While there  is at least an indirect hor izontal appl ication to many of the international Bills, it 
should be considered h ow feasible  this w ill be for  some of t he rights – particu larly socio-
economic rights. For instance, i f a Bill of Rights is too far -reaching, does it make it impossible 
to enforce? Could we introduce ‘ progressive realisation’ requiring the State to meet it’s 
requirements over a per iod of time? What happe ns when t he state does not conform to 
obligations set by Supreme court?  (See point 7 below) .

6. Whether or not the B of Rs is ‘too far reaching’-meaning guarantees w ider socio -econ. r ights 
protection- this does n ot impact on the issue, which remain s – how to sa nction a government 
which refuses to institute ef fective pol icies to vindicate soc io-econ. Rights.

7. It is not a question of how ma ny rights, but a fundame ntal question of how, within a BORs, to 
impose and a pply ef fective sanct ions- enforcement.  ‘Progressive re alization” allows the 
executive to mainta in overs ight of budgetary deman ds within the democratic context while 
allowing the judic iary to monitor effect ively the progress to l imit rights v iolations.   For 
example, the court may set time frames and ask for ev idence of budgetary al location to ensure 
that rights are “being progressi vely realized” w ithin the set time fr ame.

8. The importance of getting  the appli cation right is h ighlighted by the rece nt ‘YL’ case when the 
House of Lords ruled that the Human Rights Act does not apply to private c are homes in 
England and Wales, whi ch were operat ing on behalf of the local authority. It is unl ikely that 
this would have occurred with in the South African appl ication provisions with in their  BORs. 

9. The dec ision came in the case of an 84 -year-old woman with Alzhe imer's, known only as Mrs 
YL. Her lawyers ar gued that her threatened evict ion from a (council funded) private home 
would vio late her right to fami ly life. Her appeal was rejected by a 3 -2 majority.

10. This is a telling example of why a bi ll of rights should strike  the appropriate balance of b inding 
the relevant bodies and indiv iduals.

11. However, it must do so witho ut inadvertently negat ing its aim, or c reating contradict ion 
through the inclusion of a multitude of specif ic entit lements. Its not the ‘inclusion of specifi c 
entitlements’ which ‘creates contradiction’.. example – case above Ire land note. It is prec isely 
through creating speci fic entit lements (judic iable and specif ic Socio econ.  Rights) that a B  of
R.s that wi ll enable the BOR to become a “liv ing instrument” .

12. ‘Multipl icity of inclusion of specif ic ent itlements’ is not the problem. The problem is def ining 
the ‘bodies’ which are to be bo und by BOR.s.  One suggest ion could be that any public body 
performing a duty, oblig ation or power should be b ound by the BORs.

13. The purpose of B of R.s is to protect the indiv idual/s (pr imarily) from state and ot her powerful 
interests as we ll as addressing h istorical imbalances (companies etc. See S. A frica above) .  

14. ‘Horizontal appl icability’ is not about individual  vs. individual, in fighting , inter a lia, about 
their respective  rights under the constitution.  (law of  Tort and such li ke) but about the 
protection (of equality) of the people w ithin a state’s jurisd iction, where institutions through 

Potential p oints for consideratio n 
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‘democratical ly’ e lected power (money, discriminatory ethos corruptio n etc.) deny vindicat ion 
of fundamental rights.

15. So applicabi lity comes down t o the question of defining what institutions deny rights, and what 
sanctions to impose - to make them sto p. –  to make a B of Rs ef fective in pract ice.

16. Clearly individuals and groups (through class actions) must have access to so me judicia l 
redress.  Allowing the BOR to be applic able to a broad range of persons does n ot necessarily 
mean that the co urts wil l be inundated with applicat ions .  As was c lear from last w eeks ta lk, the 
myth surrou nding the applicat ion of the HRA was i ll-founded and the courts were and are well 
placed to decide on appro priate appl ications.

17. One of the mo st impor tant questions is:  Can we apply the BOR to a w ider audience than the 
HRA currently appl ies to?
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