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MODEL S OF ENFORCEMENT
- OPTIONS-

OPTION S AS REG ARDS 
ENFORCEMENT BODIES

METHOD S OF ENFORCEMENT

.  New Bill of Rights for Norther n Ireland.  
Involves repea ling HRA.  There wou ld be a 
single document that incorporates b oth the 
ECHR and al l supplem entary rights.  The 
Belfast Agre ement explicitly calls for a BOR 
that includes the ECHR  and a set of 
supplementary rights.

This option c ould mak e enforceme nt more 
effect ive.  There cou ld be a Human Ri ghts Court 
with jurisdict ion acros s all rights plus other 
innovat ive enforcemen t mecha nisms (see c olumn 
three)

Unenforceable ?  It is unc lear how a NI 
BOR would affect UK wide legislation 
– could leg islation be struck d own or 
declared i ncompatib le in relation to NI 
but rema in in force in t he rest of the 
UK?

Requires the repea ling1 or 
amendment of the HRA – neither 
option is attract ive as would detract 
from the “particu lar circu mstances” 
argument of NI?
One benef it is that it would allow 
for alternate ways of draftin g so that 
enforceme nt mecha nisms are spelt 
out, right by right.

  New BOR for NI existing as two pieces of 
legislation – an amended HRA and a 
“Supplementary Rights for NI Act”

The advanta ge of th is model is tha t legislation 
could pr ovide for a rang e of enforcement 
mechan isms appro priate to the nat ure of the 
rights, e.g. those which wou ld be close st to the 
rights in the ECHR, such a s additional 
protections in respect of crim inal trials, could be 
enforced in the sam e way as und er the HRA.  
Different enforcem ent mechan isms could be 
provided for rights of a more so cio-economic 
nature.

Judic ially enforceable (body for 
enforceme nt as per c olumn two choice)

Requires the repea ling or 
amendment of the HRA.  Create the 
appearance of continuity with 
present le gal structur es.  Could 
provide for a c oherent e nforcemen t 
of a broad range of rights.
Disadvantage – potentia l comple xity 
and lack of acces sibility.   With two 
different pieces of leg islation, form 
might dictate substance, i.e. pr e 
HRA mecha nisms would dictate, to 
some extent, how some new r ights 
(e.g. new f air trial rights) wou ld be 
enforced.

  HRA un -amended plus a “Sup plementary 
Rights for NI Act”.  Perhaps  with a common 
schedule of al l rights.  This model is not 
essentia lly different from Model Two except 
in that it does  not involve any amendments to 

Ordinary Courts for HRA enforcement; pl us 
special courts for “Supplementary Rights Act” 
enforceme nt, plus other i nnova tive enforceme nt 
mechan isms (see colum n three)

Innovat ive “proce ss rights” (e.g. 
modeled on ‘equal ity duty’ 
formulation) again with shape of any 
judic ial element d ictated by wheth er 
models one or two or model three are 

Allows for bui lding on the HRA 
without chan ging it.  Could also 
provide for a broa d range of 
supplementary rights with a 
correspondingly broad range of 

                                                  
1 In terms of rep ealing  the HR A, there  would be legal im plications in terms  of jurisdiction over ECHR matters, which would ha ve to go ba ck to the ECtHR.
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the HRA.  It wou ld remain pos sible to create 
a schedule restat ing the ECHR and the 
supplementary rights and to include 
formulations suitab le for a preamb le in a 
general interpretation clause – e.g. “This Act, 
when read togethe r with the HRA as it 
appl ies to N, shall be know n as the BOR for 
NI”.

chosen.

NB.  A ll of these are pos sible in some 
form under an y of the models i n 
column one, and usin g either pf the 
options in column t wo.

enforceme nt mecha nisms.  
However, enforceme nt mecha nisms 
other tha n those in th e HRA wou ld 
only be appl icable to 
“supplementary rights”.

Problems – as with Model Two; 
difference in enforcemen t 
mechan isms.  Howeve r, these 
difficulties would not be 
insurmount able and wou ld not e 
essentia lly different from those 
which already ex ist under th e 
various ant i-discrimination statutes.

The re lationsh ip with the HRA h as the 
potentia l to impact on many othe r areas the 
IWG has t o consider (the group may wish to 
consider discus sing these issues further when 
discussing other topics).   

NOTE:  The issues around enforcement rem ain 
as commented on by the IWG 2001, deta iled 
above.  The wider quest ion is the extent to which 
enforceme nt and entr enchment issues impact on 
other issues.  All areas discussed below also 
impact on any discussion around 
“implementation”.

“A Bill of Rights for Br itain?”
‘JUSTICE’ DISCUSSION PAPER

FEB ’07

- Entrenchment Potentia l for sub sequent Parl iaments to 
amend/repea l the BOR;

The degree of “entrenchm ent” of any BOR c ould 
impact on any “remedi es” wh ich court may be 
able to impose;  in fact, “entrenchment” is a 
predomina ntly cross -cutting theme.

A funda mental principle of 
Parliamentary sovere ignty is that no 
Parliament can bind successors –
therefore AN Y bill passed by 
Westminster can be overru led.  
Westminster could, however, preve nt 
the NIA from repea ling the BOR.

At best, at Westminster level, a NI 
BOR could benefit from the status of a 

Discusses 4 models of enforcement:

1.  
:  

courts a ble to strike down 
incompatib le legislation.  This is the 
model in most Council of Europe 
countries, i ncluding Germ any. 

OTHER  ISSUES FOR 
IWG 2007/8:

Examples of areas of potential impact: Examples of  possible impact: Examples of possible  solutions :

Enforcem ent/entrenchment

Judicial e ntrenchme nt with 
Supreme Court strike -down power
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“constitut ional statute” so that i t could 
only be overturned by EXPRESS 
rather than implied language in any 
subsequent statute.

Other po ssible approach:
A NI BOR which is entrenched by 
both Brit ain and the Republ ic of 
Ireland thereby ne gating the likelihood  
of subsequent Westminster 
Parliaments repea ling or ame nding the 
NI BOR

Which provides for jud icial 
enforceme nt in its own con stitution.  
Such a sy stem only a llows a 
subsequent polit ical decis ion to 
reverse the outcome of a judic ial 
decision to strike down l egislation 
via changing the constitut ion 
through desi gnated pro cedures.  
(Works best in the context of wr itten 
constitution);

2.  
:  involves the 

use of a “notwithstanding clause” 
procedure effect ively provid ing for 
judic ial power to declare legislation 
invalid, but enab ling the legislature 
to override the appl ication of a r ight 
to particu lar legislation in specif ied 
circumstances. (as in the Can adian 
Charter of Rig hts and Freedoms  
1982 which allows the Par liament or 
any provi ncial legislature to declare, 
for renew able five-year per iods, that 
legislation should be g iven effect by 
the courts notwithsta nding the fact 
that it infringes certa in rights).2

- Remedies Under the BOR could the courts be given greater 
powers t o “strike down” pri mary legislation? At 
present, under the HRA, only secondary 
legislation can be struck d own wh ile 
“declarations of incompa tibility” can be made i n 
relation to pri mary legislation.  If th e BOR 
allowed for prima ry legislation to be struck 
down, the p ossible scenar io of Westminster 
legislation not apply ing in NI but rem aining in 
the rest of the UK.  This ma y well impact on the 

Such an appr oach would be 
problematic in constitut ional terms as 
it would interfere with par liamentary 
sovereignty.

:  This is the 
modif ied system emp loyed in the 
UK in relation to the HR A.  Of 17 
declarations of incompat ibility made 
so far, each one has trigg ered ne w 
legislation or been overtur ned on 
appeal.  Howev er, Parl iament could 
decide to ignore such a declarat ion 
and the mat ter would the n face 

                                                  
2 In fact, t he political stigma attache d to the use of the particular section allowing for this has  ensured that th e Federal Parli ament has never emplo yed it.

Judicial e ntrenchme nt subject to 
legislative ov erride

3.  Judicial declarations wit h 
legislative re sponse
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beneficial “dialogue”, facilitated by the HRA, 
which curren tly exists between the UK and 
ECtHR (as discu ssed last week ).

Alternatively, two other options exist :
1. BOR c ould enabl e declara tions of 

incompatib ility with Westm inster 
legislation to be made wh ile also 
having the power  to declare legislation 
of the NIA “i nvalid;

2. BOR c ould enabl e the courts to declare 
both act s of the NIA a nd acts  of the 
Westminster Par liament “incompat ible 
with any new BOR.

This option would not create 
constitutional difficulties.  The NIA is 
a devolved assembly a nd has l imited 
legislative author ity.  Its l egislation is 
already requ ired to be compatib le with 
the HRA.

This model m ay better preserve t he 
democratic bala nce in NI, as it wou ld 
be the NIA a nd not the courts which 
would make the ultimate decision 
regarding whether to repea l legislation 
deemed i nvalid with the BOR.  This 
model wou ld also continue the 
“dialogue” betw een the NIA and the 
NI courts around the BOR (replicat ing 
the success of the HRA in this regard).

appeal to the ECtHR.  

  some 
BOR simply shar e the status of 
ordinary legislation and operate 
solely as a tool of interpre tation, as 
in New Zealand. – the disadvantag es 
are that it can be seen as li ttle more 
that a symbol ic gesture.   Howe ver, 
the NZ courts have recent ly stated to 
imitate the HRA mode l by issuing 
“declarations of inconsistency”.

In “dual ist systems l ike the UK the 
state is usua lly bound  to comply 
with ratified international treaties 
but the courts are not bound t o apply

- Appl ication The issue of ap plication under section 6( 3) of the 
HRA was i ntended to result i n appl ication of the 
Convent ion to those performing pr ivatized
funct ions of government and where contractors 
are perform ing acts on beha lf of the govern ment.  
As highlighted in discussions last week, th e 
recent House of Lord s case of  did not result 
in section 6(3) (b) bein g interpreted i n that way.

It is also of note that section 75 does n ot apply to 
schools.

Examples:

USA – very restr icted applicat ion in 
the Constitut ion.  On ly applies to very 
clear federa l or state actors;

Ireland – very generous ap plication, 
where constitut ional rights have v ery 
broad  “horizontal” application to 
private actors.

One possible solution is to draft a 
“broad application provision”.  The 
difficulty is that, as demonstrated by 
the YL case, it may be open for the 
courts to narrow and exclude parties 
originally intended to fal l within the 
BOR application provisions.

them in the absence of incorporating 
legislation (e.g. HRA ).  A BOR 
represents an opportunity to 
consider some form of judic ial duty 
to take international law into 
account in decision ma king.  (e.g.  
SA constitut ion prov ides that, in 
interpre ting its BOR s, courts  “must” 
consider international law and 
“may” consider forei gn law.)

The options:

1.  If the BOR was enacted wit hin a 
regular Act of Parl iament, it would 
be capable of amendm ent fo llowing 
a simp le majority in the House of 

NOTE:  In 
relation to n on-ECHR rights in a 
BOR, there  would be no further 
appeal t o another c ourt.

Rights in rel ation to UK law

Amendabi lity

4.  Interpretative tool only :

YL
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Other a lternative:
- powers could be given to the 

execut ive to designat e, by Order, 
those b ound by the BOR (as 
enjoyed by the SS under the FOI 
Act 2000 );

- a schedule could detai l all entities 
bound by the BOR.

See furth er South African BOR, 
section 8 – pg 43 BD.

Commons.   Judicia l and academic 
opin ion has tended to a ccord a 
special (de facto) con stitutional 
“status” to  certain Acts, e.g. the 
European Commun ities Act 197 2 
and the HRA.  The HRA contains no 
express provision preve nting 
“implied repea l” by subsequent 
incompatib le legislation, a lthough 
this may be the ef fect of its key 
provisions. (Judges have found that 
there is a difference betwee n 

- Standing Under section 7 of the HRA, a person who 
claims that a publ ic author ity has acted (or 
proposes to act) in a way which is made 
unlawful (by section 6(1)) may br ing 
proceedings re lying on the Conve ntion 

.

This requ irement of “victi mhood” refl ects the 
requ irement under th e ECHR.  The pra ctical 
effect of this provis ion has been to substant ially 
negate the opportunit ies for representat ive 
groups/pu blic interest bodies to bring cases 
under the HRA a lleging Convent ion violations. 

A possible solution would be to 
broaden the standing prov isions to 
enab le a wider group to a pply to 
enforce ri ghts under th e BOR.  Such an 
approach is apparent in the South 
African BOR, section  124 – pg 124 
BD.

The diff iculty with this approach is 
that the BOR may be more w idely 
appl icable than the Convent ion – this 
could cause confusion as only th e 
rights suppleme ntary to the 
Convent ion which are contai ned w ithin 
the BOR would ha ve this broad 
appl ication.  It may we ll be open to  
argument that, should BOR provisions 
be relied on, then the door is open 
legally to argue that the courts sh ould 
“interpret” th ese addit ional rights 
against the backdro p of appropriate 
Convent ion rights – therefore, the 
courts w ould be able to c onsider the 
appl icability of these addit ional rights 
through t he “prism” of the Convent ion. 
(a further adva ntage of such an 
approach is that it would not requi re 

ordinary statutes wh ich could be 
implied ly repealed and 
constitutional statutes such a s the 
ECA, wh ich could not – see 

.

2.  A pro cedural ly entrenched BOR 
would be problematic in the UK 
system owin g to the Pri ncip le of 
Parliamentary sovere ignty.  There is 
some doubt about ways in which 
Parliament might bind its successors 
in order to restrict sub sequent repeal 
or amendme nt.  The fol lowing are 
mechan isms tha t might be used, 
alone or in combina tion, in order to 
control direct ame ndment of the 
provisions of a BOR:

:  
The Parl iament Act a llows the HC, 
in certa in circumstances, to overru le 
the HL.  A requi rement of appr oval 
by both Houses of Parliament for 
all proposed amendments to a BOR 
might represent th e closest to  
constitutional entrenchment 
possible under Br itish constitut ional 

only if he 
is (or would be) a  victim of the unlawful a ct

Thoburn

Amendin g the Parliament  Acts
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amendment of the HRA). arrangements.3

- Justic iability Should the BOR enabl e rights re lating to, for 
example, socio-economic rights, to be 
justic iable, this should not impact on the 
appl ication of the HRA.  It rema ins open for any 
BOR to provide a “right by r ight” enforcemen t 
mechan ism, thereby limiting any judicial 
mis/interpretat ion.  As is ava ilab le in the HRA, 
the ab ility to make decla rations of 
incompatib ility, as outl ined above, c ould be 
available under a BOR, as could damages.

(Aoife Nolan’s paper provides 
examples of justic iability around 
socio-economic rig hts – distributed by 
Aideen prev ious ly.)

For example, the provision in            
the North ern Ireland Con stitution 
Act 1973, stat ing that “ in no event 
will Northern Ireland… cease to  be 
part of the UK w ithout the consent 
of the ma jority of the people of NI 
voting in a pol l held for the purposes  
of this section.”

- Interpre tation The HRA gran ts very strong i nterpretat ive power 
to the jud iciary.  Section 3 HRA reads:  

The tension in “interpretat ion” is usually always 
between t he legislature and the judic iary – too 
free an approach by the jud iciary and they could 
be said to be taking on the legislative pow er of 
the democrat ically elected execut ive; and yet th e 
judic iary must ha ve the ability to ensure th ey 
interpre t in a Convent ion/BOR c ompl iant way.

The case of 
 [2004] 2 A.C. provides the 

leading pr inciples:  the courts wi ll take 
a vigorous ap proach t o interpre tation 
to render le gislation Convent ion-
compliant but the y will not ado pt a 
reading which is direct ly contrary to 
the scheme or wording of the 
legislation.

Options in interpretat ion:
1. EU law – stronger 

interpre tative interpretation;
2. ECHR Act 2003 ROI –

weaker interpretative 
obligation, which reads:

As in the Acts of Union 17 07 
merging the Scottish parl iament 
with the already conjoi ned 
parliaments of Eng land and Wales.
…
The issue of how Parl iamentary 
sovereignty could be mo dified so 
that the doctrine of implied repea l 
would no longer apply a nd the BOR 
could be amended only by a special 
majority remains problemat ic – “Its 
resolut ion is a matt er for 
consultation”.

A similar vot ing procedure mig ht be 
used for derogations as for 

- Devolved and Non -devolved issues This area impacts on the HRA onl y insofar as If matters rem ain un-devo lved, 
amendments.  “In our view it would 

desirable for a BOR to state 

                                                  
3 Drafting a provision in a BOR t hat future amend ments will re quire the conse nt of both Houses of Parliament should be str aightforward, re quiring a refer ence to 
the 191 1 Parliament Act excepting amendments to the British BOR from the  terms of its provision.

Requirement of special process for 
amendment:

“
, primary legislation a nd 

subordin ate legislation m ust be rea d and given 
effect in a way which is comp atible with  the 
Convention rig hts”.

Ghaidan v Godin-
Mendoza

“…

…”

A simple declaration against 
amendment:

So far 
as it  is possib le to do so

in so far as is possib le, subject to 
the rules of la w relating to such 
interpretat ion and application

Derogations
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within the areas discusse d above.

Issue - How a BOR can deal w ith matters that do 
not fall within the legislative jurisdict ion of the 
NIA?  Whi le this issue is pending, it highlights 
the importance of the HRA in enab ling 
Convent ion rights to be enforced in re lation to 
non-devolved matte rs.

provision could be made wi thin a BOR 
that wou ld enab le matters to be come 
“live” should devolut ion take p lace.

precisely the dura tion for each 
derogation, up to a max imum of one 
year, with any extens ion of time 
requ iring agreement of both 
houses… derogations .. be no less 
stringent than provided for in the 
ECHR, i.e. ‘in t ime of war or other 
emergency threa tening the life of the 
nation’”.
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