Interpretation - examples and issues arising from other

domestic charters of rights

v Canadian Charter of fundamental rights and freedoms

25. The guarantee in this Charter of certain
rights and freedoms shall not be construed so as
to abrogate or derogate from any aboriginal,
treaty or other rights or freedoms that pertain to
the aboriginal peoples of Canada including

a) any rights or freedoms that have been
recognized by the Royal Proclamation of

October 7, 1763; and

b) any rights or freedoms that now exist by
way of land claims agreements or may be

SO acquired.

Other rights and freedoms not affected by Charter

Multicultural heritage

Rights guaranteed equally to both sexes

Rights respecting certain schools preserved

26. The guarantee in this
Charter of certain rights and
freedoms shall not be
construed as denying the
existence of any other rights
or freedoms that exist in
Canada.

27. This Charter shall be
interpreted in a manner
consistent with the
preservation and
enhancement of the
multicultural heritage of
Canadians.

28. Notwithstanding
anything in this Charter, the
rights and freedoms referred
to in it are guaranteed
equally to male and female
persons.

29. Nothing in this Charter
abrogates or derogates from
any rights or privileges
guaranteed by or under the
Constitution of Canada in
respect of denominational,
separate or dissentient
schools.(93)



v Constitution of the Republic of the Fiji Islands

43.-(1) The specification in this Chapter of rights and freedoms is not to be
construed as denying or limiting other rights and freedoms recognised or
conferred by common law, customary law or legislation to the extent that they
are not inconsistent with this Chapter.

(2) In interpreting the provisions of this Chapter, the courts must promote the
values that underlie a democratic society based on freedom and equality and
must, if relevant, have regard to public international law applicable to the
protection of the rights set out in this Chapter.

(3) A law that limits a right or freedom set out in this Chapter is not invalid solely
because the wording of the law exceeds the limits imposed by this Chapter if the
law is reasonably capable of a more restricted interpretation that does not exceed
those limits. In that case, the law must be construed in accordance with the more
restricted interpretation.

v New Zealand Bill of Rights Act

Interpretation (s. 6)

Wherever an enactment can be given a meaning that is consistent with the
rights and freedoms contained in this Bill of Rights, that meaning shall be
preferred to any other meaning.

Constitution of the Republic of South Africa
7. Rights

1. This Bill of Rights is a cornerstone of democracy in South Africa. It
enshrines the rights of all people in our country and affirms the democratic
values of human dignity, equality and freedom.

2. The state must respect, protect, promote and fulfil the rights in the Bill of
Rights.

3. The rights in the Bill of Rights are subject to the limitations contained or
referred to in section 36, or elsewhere in the Bill.

39. Interpretation of Bill of Rights

1. When interpreting the Bill of Rights, a court, tribunal or forum
a. must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom;
b. must consider international law; and
c. may consider foreign law.



2. When interpreting any legislation, and when developing the common law
or customary law, every court, tribunal or forum must promote the spirit,
purport and objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other rights or
freedoms that are recognised or conferred by common law, customary law
or legislation, to the extent that they are consistent with the Bill.

Human Rights Act

3 Interpretation of legislation

(1) So far as it is possible to do so, primary legislation and subordinate legislation

must be read and given effect in a way which is compatible with the Convention
rights.

(2) This section—
(a) applies to primary legislation and subordinate legislation whenever enacted;

(b) does not affect the validity, continuing operation or enforcement of any
incompatible primary legislation; and

(c) does not affect the validity, continuing operation or enforcement of any
incompatible subordinate legislation if (disregarding any possibility of revocation)
primary legislation prevents removal of the incompatibility.

Potential issues for discussion (from NIHRC document):

Should an interpretation clause be used to require judges (and others) to
interpret the Bill of Rights in the light of certain stated purposes or principles?

If so, where should these purposes or principles be stated — in a specific
interpretation clause or in a preamble?

Could aids to interpretation (such as international instruments etc) be mandated?
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