Bill of Rights Fo rum
Preamble, Enforcement & Implement ation Working Gr oup

Notes of Eleventh Meeting, 15 January 2008

Present: Aideen Gi Imore; Col in Harper; Neil Faris; Brian Crowe; Barry
Fitzpatrick; Stephen Farry; Patric k Yu; Alban Maginness; Catherine
Donnelly.

Apologies:  Peter Wel r; Martina Anderson, Laura McMahon

Observers: Mari O’ Donovan; Fiona Nic Dhonnacha; Lisa Coyle.

1. Notes of Previous Meeting

Catherine noted that her apologies re her inability to attend the previous meeting had  not
been recorded.

2. Revised Timeline

The convenor circulated arevised timetable that sets out weekly meetings f rom 15
January 2008to 5 February 2008 for considerat ion of the outs tanding areas proper to the
remit of the Group. It was agreed that further meetings on the 12", 19" and 26" of
February would also be necessary in order to further refine our recommendations having
considered the reports of other groups, aswel | asto discuss other signi ficant

miscel laneous matters that have been identif ied througho ut the course of the Group ’s
discussions such as, for example, the le gal definition of aperson. A fina timelineis
attached.

On the matter of streamlining the language that should finally be adopted in the Bi |l of
Rights some members were of t he opinion that thistask is more properly the remit of the
Secretariat, albeit with some recommendations from our Group (e.g. on use of
state/public authority, le gal persons) . Patrick believed that it would also be necessary to
highlight that diff erent legal consequences as to t he scope of rights may arise depending
upon whether they are drafted in aposit ive or negative manner. Neil pointed out that the
Forum plenary has yet to decide whether groups ’ final recommen dations sh ould take the
form of adraft Bill of Rightsor merely point form.



3. Outreach Update

The convenor informed the Group that it became clear  at the prev ious Forum plenary
meeting that other members share our concerns over the shortfal Is of the outreach. She
stated that the For um Chair has agr eed to alert the Secretary of State of these concerns
and the matter isto berev isited at the next plenary on 1 * February.

4. Submissions received

The convenor informed the group that all submissions received by the Forum arein the
process of being posted on its website and that the secretariat will then inform convenors
of those submissions that areidentified as being relevant to their Working Group. We
will therefore have more detai | on these nex t week and can discuss how nest to co nsider
them.

5. Devolution

Stephen and Cat herine presented papers written by them on the matter of devolution and
the Bill of Rights.

Stephen outlined the three different ways in which the powers and respo nsibilities for the
governance of NI a re shared between the Westminster Parl iament and the NI Assembly .
These are: (i) Devolved matters — those which have a Iready been transferred to the NI
Assembly/Dept.

(ii) Reserved matters — those currently held by Westminster b ut have been or could be
devolved in the future.

(iii) Excepted matters — those retained by Westminster an d not envisaged to be devolved.

Stephen identified two key questions pertaining to the scope of the Bill of Rights under
the matter of devolution. Fi rst, whether the B ill of Rights should apply to both acts of
Westminster Parl iament and the NI Assembly. Secon d, whether or not a pplicabi lity to
Westminster governed actions would exten d to both reserved and excepte d matters. He
pointed o ut that there isan implicit assumption that the Bi |l of Rights should apply to all
matters. This isevidenced in the conclusions of the NIHRC aswel | astheway inwh ich
current Forum working groups are largely deal ing with rights that wi Il impact on bot h
non-devolved matters and excepted matters. He raised the question whether there was a
potential problem, parti cularly inrelation to excepted matters, if di fferent human rights
regimes existed in one part of the UK compared to ot hers.

On the related matter of enforcement, Stephen p ointed out t hat in relation to the Hu man
Rights Act 1998 there are already different meansand options for enforceme nt of human
rightsinregard to Actsrelating to the powers and respo nsibilities of the NI Assembly and
those relating to Westminster. He suggested that asim ilar approach with certain



modifications could be exten ded under the Bill of Rights. He pointed out that differences
may lie, however, with the types of remedies that would be ava ilable with respect to
devolved and non-devolved matters - in relation to the latter, responsibil ity would sole ly
lie with Westminster to reconsider/address any incon sistencies with the Bill of Rights that
may befound in same.

Catherine provided the Group with a comprehensive report on the interaction between
federal/central legislation and state/pr ovincial human rights le gislation in Austral ia,
Canada and the United States. In summary, in these countries federal legislation will
override all provincial/state legidlation, including more extensive prov incial/state
legislative and constitutional human rights protections and federal actors are not expected
to comply with state human rights standards.

Whilea comparative exercise was identified by Catherine as invaluable for generating
discussion o n possible NI solutions to equival ent interact ions betwe en Westminster or
Whitehal | activity and the B ill of Rights, she did, however, highlight that some important
points should be bornein mind . First, the system of federal ism that primar ily appliesin
these countries operates quite diff erently f rom the system of devolution that applies in the
UK. (Cather ine identi fied the main dif ferences between thetwo systems as. (i) in feder al
settlements the central and provinc ial powers are co -equal or co-ordinate sovere igns
whereasin the UK, Westminster rema ins the sole sovereign power and isthe sole source
of devolved authority; and (i i) in federal settlements power isa llocated by an overar ching
written constitution which binds both central and provincia | powers and is amendable
only through a formulathat involvesboth, whereas power is a llocated in the UK by
Westminster leg islation and West minster alone possesse s authority to amend t he
devolution legidation). Second, the value of comparative experience can be part icularly
guestionable given that the solutions found in the different jur isdictions often mirror
particular political settlementsin each jur isdiction. Third, the novel remedies that ex ist
under the HRA 1998, such asthe declarat ion of incompatibil ity, and which do not exist to
the same extent in these ot her jurisdictions may open the possibility of different solutions
being adopted in NI. Fourth, the possibility for more extensive remedi esto be awarded in
respect of the central authority (Westminster) exist in the NI situat ion than do in Canada,
the US and Austral iaas, unlike in these latter countries where the human rights
legislation is created by the provincial units, the Bill of Rightsfor NI will instead be
enacted by t he central UK authority itself.

Catherine adv ised that in light of Westminster's role in enacting the NI Bill of Rights, it
would be legally and constitutionally permiss ible for remedies such asthe interpreti ve
obligation and declarat ions of incompatibi lity to be ado pted in respect of Westminster
legislation. She stated that the appli cation of such remediesin the context of exce pted
matters would not entail ‘over-reach’ given that Westminster would have consented to
their appl ication. Further, the nature of the devolution settlement allows scope to assert
any Bill of Rights in the context of areas within Westminster competence.



Catherine circulated atable that lays out al | possible remedial actionsthat can be adopted
so as to ensure compatibi lity with the Bill of Rights (BoR) of legidlative and
administrati ve acts within each sphere of compete nce. In summary:

(1) Transferred Matte rs:
Compatibility with the BoR of legislation enacted by the NI Assem bly on transferred
matters could be ensured through Assembly declarations of compatibility (akinto to
S.19HRA), an interpretive obligation on courts akin to S.3 HRA, the deeming as
invalid of incompatible Assembly leg islation (akinto S.6(2)(c) NIA), and aremedial
obligation akin to Section 10 HRA. Inrelation to acts of NI public authorities on
matters relat ing to transferred matters, an obligation to act compatibly with the BoR
akinto S. 6(1) HRA could be imposed on such authorities. Cather ine noted that all of
these remedies had been agreed up on at a previous meeting.

(2) Reserved Matters and (3) Excepted Matterswhich ar e Ancillary to
Reserved/T ransferred Matte rs:

Compeatibi lity with the BoR of Westminster | egislation on these matters could be
ensured t hrough an obligation to make decla rations of com patibi lity with the BoR, an
interpretive obligation on courts, declarations of in compatibi lity with the BoR and a
remedia obligation. Whitehal | secondary le gislation on these matters could be dealt
with through an obligat ion to make declar ations of compatibil ity, an interpretive
obligation, and either the deeming as invalid of incompatible legislation or
declarations of incompatibi lity on same. Legislation on these matters enacted b y the
NI Assembly with the consent of the Secretary of State could be addresse  d through
declarations of compatibil ity, invalidity of incompatible Assembly le gidation, an
interpret ive obligation, and aremedia | obligation. The compatibi lity of acts of NI
public authoriti es on these matters could be ensured t hrough the imp osition on them
of an obligat ion to act compatibly with the BoR. Where acon flict with Whitehall or
Westminster leg islation arises, adefence similar to that which existsunder S. 6( 2)
HRA should be provided to public authorities and then consequent remedia action
could be taken as suggested above for incompatible Whiteha Il and Westminster
legislation on reserved matters.

(3) Excepted Matters:

Compatibility with the BoR of Westminster | egislation on excep ted matters could be
ensured t hrough declarations of compatibil ity, an interpretive obligation on courts,
declarations of incompatibi lity with the BoR and aremedial obligation. Whitehal |
secondary legislation on excepte d matters co uld be addressed t hrough declarations of
compatibil ity, an interpreti ve obl igation, and either the deeming by courtsasinva lid
incompatible legislation or declar ations of incompa tibility on same. Actsof NI public
bodies could be ad dressed thr ough an obligation to act compatibly w ith the BoR and
where a confl ict arises with Whitehal |/Westminster |e gislation, a defence ak in to
S.6(2) HRA could be raised by the public body and then the offending leg islation
could be dealt w ith through the remedial act ion suggested for Whitehal | and
Westminster leg islation on excepte d matters.




Group Discussion o n Devolution and the Bi |l of Rights:

Neil suggested that the table formulated by Catherin e could be put before the Secretary of
State as outlining the possibi lities that lie open for deal ing with transferred, r eserved and
excepted matters under the Bill of Rights. He pointed out that NI secon dary legislation on
transferred matters should also be added to the section o n transferred matters , and queried
whether the option for a court declaration of  incompatibil ity with supplementary rights of
NI Assembly leg islation had been provided for in the Be Ifast A greement. Cather ine
agreed to check th islatter point.

Barry stated that the complicated and technical area under discussion has many practical
implications. He pointed out t hat working groups are deal ing with mattersthat are at the
core of excepted mattersan dthat it is most important t o devise different remedies for the
different categor ies of legislation affected. For example, if the criminal age of
responsibility under the Bi Il of Rights israised to 16, should pu blic authorities d isregard
any incom patible Westminster legislation? With whom would such an action lie if they
acted in accordance with such incompatible legislation — should a declaration of
incompatibil ity be sought on the offending legislation or the finding of a violation against
the public authority? Catherine adv ised that the public authority defence would operate in
this ci rcumstance.

Patrick suggested that there isaneed to suggest a mechanism for deal ing with
incompatible legislation akin to the Joint Com mittee on Huma n Rights so as to minimise
the need to seek declarat ions of incompatibil ity. Stephen and Alban pointed out that a
similar Assembly com mittee that scrutin iseslegislation beforeit is brought before the
House already exists. Aideen noted that suc h acommittee has a ready been flagged as an
issue under the subject of enforceme nt. She stated that t he group can return to t he matter
at a later meeting.

Brian stated that his party doesn ot share theimplic it assumption that the Bi Il of Rights
will apply to all areasincluding excepted matters, as hi ghlighted by Stephen. He belie ved
that declarat ions of incompatibil ity on Westminster leg islation deal ing with excepted
matters would raise grave constitutional concernsinr elation to parl iamentary

soverei gnty. He bel ieved that such co ncernswere very re al giventhat it is clear from the
interim reports that most of the rights that are being recommended by other groups wil |
largely impact on West minster legislation, including nat ional secur ity legislation. Brian
also expressed reservations about adopting remedies such a s declarat ions of

incompatibil ity on legislation deal ing with reserv ed matters. He was concerned that this
would disturb the principle of parity of esteem that currently ex ists between Br itain and
NI - allowing declarations of incompatibi lity on | egislation dealing with reser ved matters
could lead, for example, to an upheava of the UK’ssocia security f ramework.

Stephen stated that he s hared Bri an’s constitutional concerns. He bel ieved that the wider
political and constitut ional issues must be considered and suggested that it was too early
to seek afinal decision on the matter under discussion until it becomes clear exactly what
rights are f inally recommende d.



Colin bel ieved that it was important that the remedies extend to We stminster legislation,
and pointed out t hat there are already and have always been dif ferences inthelaw that
applies across the reg ions. He did, however, a gree that the group sho uld wait to see what
rights are coming forward before mak ing any final decisions.

Catherine stressed that the o ptions put forward are all legally constitutionally f easible,
and emphasised that since Westminster is the enacting body , the conversation of what it
iswilling to accept as constitutional 1y and legally feasible will take place there.

Agreed:

Vv Theframework deve loped by Catherine captures effecti vely the diff erent
possibilities that exist in relation to transferred, excepted and reserved matters and
as such should be presented b y the Grou p in our report to the F orum.

v Thereport should indicate however that whi le the G roup recognised that these
remedies areall legally constitutiona ly feasible, some members have reservations
inrelation to the political constitutional concernsthat may arise from al lowing all
the remediesto extend t 0 excepted and reserved matters.

6. Next Meeting

The next meeting w ill be held on 22 January 20 08 at 16.00 in Room 21, Stormont.
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