Bill of Rights Fo rum
Preamble, Enforcement & Implement ation Working Gr oup
Notes of Twelfth Meeting, 22 January 2008
Present: Aideen Gi Imore; Cather ine Donnelly; Laura McMahon; Peter W eir; Brian
Crowe; Alban Mag innis, Barry Fitzpatrick; Colin Harper; Neil Faris;
Stephen Farry; Sha nnonbrooke Murp hy.
Apologies:  Patrick Yu.

Observers: PaulaMol loy (DFA); LisaCoyle; Mar i O’ Donovan.

1. Notes of Previous Meeting

These wer e accepted as an accurate account of what was discussed an  d agreed upo n.

2. Apologies and Welcome

Apologies as above. The convenor welcomed the new member, Shannonbrooke Murphy,
who has replaced Martina Anderson as the Sinn Fein representati ve.

3. Revised Timetable and Final Repor t

A finalised timetable was circulated. Catherine and Aideen w ill prepare materials on the
subject of a preamble to the Bill of Rightsfor the meet ing scheduled for 5 February 2 008.
Miscellaneous out standing items such asthe lega | definition of aperson , as well asthe
issue of whether public authorit ies should have a duty to consider the supplementary
rights w hen making dec isions or whether instead it will be suff icient that their final
decisions are compl iant with the supple mentary rights, will also be considered at that
meeting.

It was agreed that three work ing group reports will be examined at each of the meetings
scheduled for 12 and 19 February 20 08. These examinationswi |l centre upon the areas
within theworking group reports that impli cate and over lap with the remit of the Group.
It was further agreed that members sh ould assist Catherinein carrying out preliminary
examinations of the working group reportsin preparation for these meetings and Aideen
will allocate tasks accordingly. These meet ingswill also be used to revis it and make
final recommen dations u pon the various matters that had bee n discussed at previous
meetings whose fina | consideration had been deferred until thef inal recommen dations of
other working groups on associated matters would emerge.



Aideen advised the Group that Catherine wi |l take the lead on drafting the final report.
Neil stated that it isnecessary for the Group to consider the preferred theme and structure
of thisreport in advance of itsdrafting. For example, should it have an introduction, etc?
Aideen suggested that the format employe d by the Children and Y oung Peoples’ working
group inits interim report could be used. This report - which had been highly
commended by the Forum plenary - used the headings of ‘recomme ndation,’ ‘rationale,’
and ‘level of consensus,” for each right being consulted upon. Neil cautioned that while
this format may have suited chi Idren’srightsit may not be as well su ited to the areas
under co nsideration by the Grou p given that the latter are more discurs ive and require
more explanation. He suggested that if the format employed by the Children and Y oung
Peoples Grou p proves unsatisfactory, in light of the di fferent nature of the subject matter
being discussed, that an alternative one should then be considered. Neil also stated that
members should be able to suggest other amend ments to and provide feedback on the
final report prepared by Cat herine. A ideen agreed and requested that to the extent
possible people do this in advance of the meetings in questions.

Brian raised the matt er of possible confl icts that may ar ise between r ights contained
within the Human Rights Act 1 998 and the sup plementary rights. He stated that it is
necessary that courts be clearly directed that in such cases ECHR rights should always be
afforded precedence over supplementary rights. It was agreed to discuss this further at

the meeting earmar ked for deal ing with miscellaneous issues.

4. Submissions Received

Aideen adv ised that the secretariat has ci rculated a list of the submissionsrecei ved by the
Forum which are rel evant to the Group. She stated that Mari has agreed to read through
all the submissions recei ved and extract the appropriate parts from those found to be
relevant to the Group.

5. Areas of Overlap with Other Groups

Catherineis attending ameeting of all the Human Rights Advise rsbeing convened by the
Chair next week and one of theitems on the agendaid areas of over  lap with other groups,
on which she would appreciate the thoughts of this Working Group. The Group
considered whether any confli cts and over laps that may emerge between areas being
considered by t he Group and other groups should be placed before the Forum plenary, or
instead be resolved by the groups themselves. Barry suggested that g iven the high level of
expertise that preva ils within work ing groups, they may be best suited to resolve these
matters. Peter pointed out that the role of work ing groupsis mere ly to feed into and do
the groundw ork for the Forum Plenary. Neil stated that at the end of the da y the Forum
plenary hasthef inal say asto what recomme ndations should be placed before the
Secretary of State - its report may inev itably include recommendationst hat are at
variance with those inc luded in work ing group reports gi ven that it is freeto vote against



the latter. He and Laura agreed that the Forum plenary is not, however, entit led to amend
working group reports. Catherine suggested that i f the Group disagreesw ith the
recommen dations of an other working g roup that clear ly conflict with its

recommen dations, then this discord could be bro ught to the attention of the Forum.

The convenor stated the process for p ulling together the Worki gn Group reports, along
with any submission received, to produce a draft report for the Forum plenary is not yet
clear, and Catherine agreed to seek clarification on this point from the Chair.

6. Justiciability o f Supplementar y Rights (the Judicial Enforcemen t of
Supplementary Rights)

Alban and Barry presented papers on the matter of the justiciability of the supplementary
rights.

(A) Alban’ s paper centred u pon the justiciability of social and economicri ghts. In
summary:

There has been aprevai ling reluctance in the past to extend the concept of justiciability to
social and econo mic rights. Concerns have been expres sed that such astep may place an
undue burden upon avai labl e resources and would result in courts usurping the powers of
the legislative and executive branches.

TheInternat ional Covenant on Econ omic, Social and Cultura Rights (ICESCR), to which
the UK isaparty, obliges parties to take steps within thei r maximum avai lable resources,
progressively, rather than immediate ly, to achieve full realisation of the ri ghts contained
within the Covenant. The principle of progressi ve realisation has been invoked to sup port
aview of the Covenant ri ghts as aspirat ional pol icy objecti ves which do not impose
precise legal objectiveson statesin the sameway asciv il and political rights do.

Elements of the Covenant rights, such asthe obligat ion of non -discrimination in the
guarantee of the Convention rights under Artic le 2(2) and Article 3, aswell astheright
not to be forcibly evicted without due process of law, and the ri ght to form trade unions,
do not, however, require allocation of resources for their protect ion and can th us be
regerded as imposing immediate obl igations, in the same way asciv il and political rights.

Current UK Modd! :
The current UK legal system lac ks full judicial protection of socia | and economic ri ghts.
UK courts now address socio-economic rights through two avenues:

1) Under current UK legidlation in areas such as, for example, housing, healthcare
employ ment relat ions and discrimination, significant aspects of theri ghts
contained within the ICESCR are the subject of obligat ions on pu blic bodies that
may bejudicially reviewed in the courts. Judicia | review has been described by
academics as amin imum enforceme nt model to protect due pr ocess thro ugh the
social and economic sphere. UK courts do n ot directly review social and




economic rights under this approach, b ut instead have the legal capacity to decide
whether accessto particular services provided by the state to citi zensand ot hersis
fair, imparti al, non-discriminatory and in compliance w ith basic procedural
protections. The advantages of th ismodel arethat it avoidsclaims of judicial
overreach; it placesjudgesin the r traditional role of dealing with procedural
protections; the leve | to which social and econo mic rights are to be protected is
left to be determined by Parliament and the Executive; and courts  thus avoid
intruding into areastrad itionally reserved for elected off icials. The disadvantages
of thismodel arethat it limits the extent to which intended beneficia riescan have
their rights protected by t he courts; an d certain vu Inerable and marg inalised
groups of peo ple or indi viduals who fal | outside the scope of the leg idlation are
not protected.

2) Morerecently, the House of Lords extende d the applicat ion of Article 3 ECHR to
provide social support to destitute asylum seekersin the Limbuela case. This
extension of the ap plication of civil and political rights guaranteed under the
Human Rights Act 199 8 to include the protection of certa in social or economic
rightsis similar to the approach of the Su preme Court of Indiawhich extended the
application of theright to life to cover protect ion for social and economic ri ghts
such as the right to water. The adv antage of this model of protect ionisthat it
provides an avenue for seek ing remedies for non -justiciable rights to the extent
that violations also i nfringe upon the most essential civil and political rights. A
disadvantage of thismodel isthat it providesa limited opport unity to challenge
deficiencies in existing legislation for the protection of socia | and econo mic rights
— the deficiencies can only be challenged if they can be fitted under ECHR rights
protected u nder the HRA.

3 Modelsfor the Justic iability of Social and Economic Rights Suggested by the NIHRC
In 2004 the N IHRC propo sed the following models for the justic iability of social and
economic rights:

1. The Bill of Rights could protect a set of min imum ri ghtsincluding accessto
healthcare, protect ion from destitution, the right to shelter , theright to engage in
work and protection against a dangerous environment. Theser ights would be
directly enforceable through the courts, with theremediesa vailable at the
discretion of the judge. While there may be inevitable disagreement over the exact
meaning to be attributed to these minimum rights, guidance on how toap  ply them
would be included in an interpret ive section. The advantage of th ismodel isthat it
provides social and econo mic rights the formal legal status gi ven to ci vil and
political rights. The disadvantages atta ched to thismo del are that it leaves much
room for interpretation; it may create unreal istic demands o n avai lable resources;
or it may result inrights being too narrowly construed; an d it may create
controversy ab out having a hi ghly selective element, favour ing some ri ghts over
others.

2. Under thismodel the B ill of Rightswoul d protect alar ger range of soc ial and
economic rights, all of which would be enforceable not asful ly-fledged rights but
through imp osing an obli gation on the state to e nsure that t hese rights are
progressively realised and to pursue measuresto alocate the necessary resources




to thisend. The annual progresstoward achie ving theserightswould be
monitored by an an nual progress report by the NI Executive to the NI Assembly.
This model would enable the courtsto rev iew only whether the state was making
aproper effort to secure basic r ights. Thisoptionis intended to allow for litigation
in asimilar manner to which social and econo mic rights are legally enforced in
South Africa wherereview by courtsis limited to the reasonableness of the steps
taken by the government, con sidering the available resourcesin light of the
petitioner’ s claim in implementing the respecti ve rights. (See further
Soobramoney v Mi nister of He alth; Grootbroom v Oos tenberg Municipality et al ;
and Minister of Healt h v Treatment Action Campaign). The advantages of this
model are that it maintains the dist inction between the respective duties of the
judiciary, the executi ve and parl iament; it would a |low courts to determine on a
case by case basis whether the protected rightsare be ing provided in light of the
available resources and the factsinvol ved in the particul ar claim, which may not
warrant protection under the Bi |l of Rights; and it would consider whether the
right can be realistically protected without plac ing an undue b urden on budgetary
resources.

3. Thethird model combines models 1 and 2 so that there would be a set of
minimum rights enforceable through the courts along with arange of additional
rights which are to be progress ively realised.

(B) Barry’s presentation highl ighted that justiciab ility can both involve the question of
whether issues before a court are capable of judic ial determination aswell as whether a
particular text is capable of judic ial enforcement. The first question may include the issue
of whether a matter istoo speculati ve in nature to bel itigated. Barry pointed out that the
Group had aready decided that standing sho uld not be afforded for p urely speculati ve
cases. Barry’s presentation large |y focused on the sec ond question of whether a
particular text is capable of judic ial enforcement. In sum mary:

The ECJ has deve loped principl es of ‘direct e ffect’ broadly simi lar to the Section 6 duty
on public authorities in the HRA; ‘indirect effect,” an interpretive duty not dissmi lar to
the section 3 duty in the HRA; and an action for damages, known as state liab  ility, where
astate failsto ful fil itsobligations.

1. Direct Applicability/’ direct effect’ of Treaty Provisionsin EU Law:

The Treaty of Rome from itsincept ion has used theterm * directly applicable’ to
describe the direct effect of EU regulationsin national law. The ECJheld inthe 1963
case of van Gend en L oos that Article 12 EEC which contains anegati ve obl igation
was to have direct application, and in the 197 6 case of Defrenne v S ebena it held that
Article 119 EEC whi ch involves a positi ve duty to act , and involves the principle of
equal pay which wasinterpreted by it asa fundamental social principle of the
Community, was also held to have d irect application. The ECJ has also, however,
concluded that some Treaty provisions are too vague to be direct |y effective. For
example, inthe 1 987 case of Zaera, the Court conclude d that the o bjective of
improving living and work ing conditionsin A rticle 2 EEC was asp irational and could
not be directly ef fective.




2. TheDirect Effect of D irectives:

While it was originally thought that directives could not be direct ly effective asonly
regulations are descr ibed as ‘direct ly applicable,” and direct ives are intended to giv e
member statesatime scale, normally 3 years, within which to bring the ir lawsinto
line with the provisions of adirect ive, the ECJ has, however, ta ken a purposive
approach t owards them. The Court has concl uded in along ser ies of cases that
member states can not avoid their obl igations under adirective by failing to
implement them after thetime limit, particularly where the provis ion of the direct ive
set down a minimu m standar d below which national law could not be allowed to fa Il.
For example, inthe 1979 case of Ratti, the Court conclude d that any sufficiently clear
and precise provis ion could create di rect ef fect, as the member state had no
aternative but to implement it. Hence, the case law of the ECJ is based on the
principlethat a legal provision must be suffici ently clear and precise to be interpreted
and enforced b y anational court. Nonetheless, where a‘ minimum guarantee’ can be
identified in the provision, that guarantee can be appl ied even if the member state has
discretion to exceed that minimum.

3. ThePrinciple of Indirect Effect:

The ECJ has supplemented t he principle of direct ef fect with aprinciple of purposive
interpretat ion, also known asindire ct effect. For example, inthe 1984 case of von
Colson, the Court held that while A rticle 6 of Directive 76/207/EEC was not direct ly
effective, the German court must stil | do everything possible in interpreting its
national compensation provisionsto reconci le these provisions with the requirements
of Article 6, thereby gi ving an ef fective sanction to the applicant. What is s ignificant
about the indirect effect principle isthat it appliesto the interpretation of al | national
law, irrespective of the public or pr ivate nature of the responde nt.

4. ThePrinciple of State L iability:

Inthe 1991 case of Francovich, thefailure of Italy to implement a consumer directi ve
resulted in the award of compensation to the applicant. The provision had to be
sufficiently clear to sustain such an action, whether or not it was direct |y effective.
The Court hassince held inthe 1996 Factortame Il case that this liability isonly strict
wherethere isatota failureto implement the provision. Where there isan imperfect
attempt to implement aprovision, var iouscriteria are in place to determine whether
thisliability has been incurred.

Conclusions:

There are similarities between the EU system of ju dicial enforcement and that of the
HRA, in that ve rtical direct effect resembles the Section 6 duty on p ublic authorit ies and
indirect effect resemblesthe ‘purpo sive interpretation’ duty in Section 3. The issuein EU
law, which is not necessari ly confronted t hrough the HRA, isthat some EU | egal
provisions wi Il be sufficiently clear and preciseto be direct ly effective, otherswi |l have
sufficient substanceto underpinindirect effect and State | iability and ot hers wil | be too
ill-defined to be justiciab le at all. On the other hand, the provisions of the ECHR are seen
to bejusticiable, as interpreted by the ECtHR, and s ubject to t he limitationsin some
Articles, and the ‘margin of appreciat ion’ which states enj oy.



Some Practical Examples of R ights Proposed in Working Group Interim Reports

Broadly speak ing, there are at |east three broad types of pr ovision. Some provisionswi |l
be sufficiently clear and precise to be di rectly enforceable a gainst public authori ties.
Some provisionswi Il be asource of interpretation of statutory provisions and the

common law (including as an element in judic ial review proceedings, etc ). Some
provisions wi Il be genuine ly programmatic and may, sub ject to con sideration of
enforcement, not be subjected to t hejudicial processat all. What is not ¢ lear isthe degree
of justiciability necessary to maintain adecla ration of incompatibil ity.

The following are examples from the prop osed ‘victims of crime’ provisions from the
CJ&V work ing group:

3. ‘The Public Auth ority shall take al | necessary s teps to reduce the risk of
victimisation or repeat victimisation through measures consistent with
international human rights standards.’

7. ‘Victims have the right to make repre sentation at every stage of the investigative,
judicial or administrative process, where the ir personal interestsare affected, in a
manner appropriate to their needs and are entitled to receive a wri tten reply for
the decisions taken, without prejudice to the accused .

9. ‘The Public Auth ority shall provide v ictims with access to mechanisms of justice
and redress which are exped itious, fair, inexpensive, transparent and accessible,
and provided for by legislat ion through:

a. judicial and administrative mechanisms which will enable victims to
obtain redress;

b. informal mechanisms for the resolution of disputes, including mediation,
arbitration and restorative processes, where ap propriate, to facilitate
conciliation and redress for victims;

c. information about their rights in seeking redress through all these
mechanisms.’

Barry stated that it would seem from the language used in the three abover ights, that the
first right is not justiciab le, the second is, and despite the fact that the third r ight is
addressed to a public authority, it too seems to be justiciabl e.

Barry sugg ested that it may be advisabl eto carry out a‘justiciab ility audit’ of a | the

working group reportsin order to determine whether theri  ghts contained therein are
intended to be j usticiable, programmatic , or somewhere in between.

Group Discussion on the Justiciability of Supplementary Rights:

Peter stated that his party is content with the judicia | review model that now exists in the
UK. It believes that any extension of the current model would involve an encroachment
into the do main of public pol icy which isbest dealt with by dem ocratically accountable
bodies. Inlight of this, he did not see any need t o grade the justiciab ility of the
supplementary rights.



Brian stated that in addit ion to the three justiciabi lity models suggested by the NIHRC in
2004, there is another mo del which statest hat rights are not justiciabl e, and merely
imposes a set of policy objectives upon theleg islature and executive.

Shannonbrook pointed o ut that the Euro pean Socia Charter had no t been mentioned in
either of the two presentations. She stated that the C harter isan important point of
reference and requested Catherine to provide the Group with an overv  iew of same. She
also suggested that it would be useful for the Group to consider the social and econo mic
rightsthat are already justi ciable. The latter have been identi fied by the Social and
Economic Rights Working G roup. Shannonbrook also stated that her party is of the
opinion that the ju sticiability of social and economic ri ghtsis now we I established under
international law and it rejects the ideathat some of these rights should be non-
justiciable. She believed that the judic ial review model is insufficient as it unjustif iably
leaves the | egislature and executive to exc lusively decide upon the scope of social and
economic rights; theinterpret ive model used in India istoo uncertain; and mo del one as
suggested by the NIHRC reg uires aclear non-diminution clause. This non-diminution
clause would provide insurance that the scope of international ly guaranteed huma n rights
could not be rolled back. She suggested that Catherine examine ex isting non -diminution
clausesin international law for the Group. Shan non stated that her party opine s that the
South African model is aminimum model and that it prefersthe th ird model — together
with theinc lusion of a clear non-diminution clause - suggested by the NIHRC. She
believed that an audit of a Il rights propo sed by the various work ing groups would be
useful for the purpose of clarity.

Catherine adv ised that achange in att itude towards social and economicri ghtsis now
being evidenced in both the UK and European lega | landscapes. This is exempli fied
through the House of Lord s Limbuela decision and the EU Charter which contains many
socia and econo mic provisions. While it isnot yet clear whether the latter will be
justiciable, the history of the ECJindicates that they could be.  She stated that t he
Directive Principles of Social Policy contained within A rticle 45 of the | rish Constitution
provide an example of anon-justiciabl e moddl , as advanced by Br ian. Catherine be lieved
that an activ ist judiciary isrequired to achie ve any headway with such amo del and/or to
afford asocial and economic aspect to civ il and pol itical rights.

Neil suggested that the Group’ s report make reference to the possibility of non-binding or
non-justiciablerights (e.g such asisenv isaged for the all-Ireland Charter) . He pointed out
that Alban’s pa per referred to social and econo mic rights and that Barry’s paper referred
to supplementary rights. He be lieved that it was preferable to refer to supplementary
rightsinthef inal report. Neil stated that the issue of the progressi ve realization of ri ghts
relatesto theinternational circumstances of a convention an dthat it isnot an appro priate
doctrine for anationa |/regional bill of rights — instead a programmatic approach is more
appropriate. He stated that the matters of resources and policy are important
considerations why courts should not get involved with social and economic rights. He
suggested that courts co uld perhaps e xtend the current judicia | review model in relation to
social and econo mic rights insofar as, in amanner akin to pl anning appeals, they could



decide to refer matters concerning the scope of ri ghts back to the executive/ legislature for
their reconsideration. This approach would not allow courts to decide upon how resources
should be allocated. Neil stated that despite the Di rective Principles of Soci a Policy,
some Irish courts have looked to other measures to gi ve effect to social and economic
rights.

Catherine confirmed that the ri ght to personal integ rity has been used b y Irish courtsin
the past to give e ffect to social rights. She stated that their current position, however, due
to concernsfor the separation of powers, isto avo id theissuing of injunctionsto require
the state to take act ion in the sphere of social and econo mic rights. This stance was
recently evidenced in the Synott case.

Neil believed that it was necessary to mentioni n the final report that judges can be
reluctant to issue remedies such asinjunctionstod 0 something as opp osed to stop doing
something as they feel the former are too oppressive.

Barry stated that it is impossible to create a crude dichoto my between ci vil and political
rights and social and economicri ghts. For example, the YL case had vast economic
implications. So too hasthe EU right to equal pay. He bel ieved that there is no reason
why socia and econo mic rights cannot be regarded as fundamen tal and suggested that
resource impl ications drive pol itical opposition towards their justic iability.

Brian stated that the extension by UK courts of ECHR rights to apply to social and
economic rights has happened in an organic and modest way. He believed that it was
important to bear in mind the overal | UK context, in particu lar the Green Paper, the
Governance of Br itain, questions the advisabi lity of the incorporation of socia | and
economic rights into British law as it ‘would invol ve asignificant shift f rom Parliament
tothejudiciary in making decisions about public spending, and, at least implicitly, levels
of taxation.’

Peter stated that he shared Brian’s concerns. He believed that there should be no
departure from the current UK model unlessit appliedto all of the UK.

Shannonbrook stated that her party d oes not share the ass umption that an all -lreland
Charter of Rights should be no n-justiciable. She pointed out that t he Committee on ESCR
has stated that t he progressive realization of the ri ghts contai ned within the ICESCR is
obligatory and the UK isbound international ly by this oblig ation.

Laura expressed concernt hat the current UK judic ial review approach to social and
economic rights is insufficient. She stated that it merely provides a negat ive way of
enforcing rights and does not allow the scope or substance of rightsto be increased. She
stated that there is an expectation onthe part of the people of NI that the sup plementary
rightswi ll bejudicially enforceabl e — the Bill of Rightswill have ‘no teeth’ if it isnot
justiciable.



Colin suggested that the Group sh ould contact the other working g roups and advise them
that their f inal reports must be clear asto the level of justiciability intended for the
various ri ghts being recommended.

Barry and Catherine a greed that there was aneed for groupsto give clear direction asto
the intended leve | of justiciability. Barry stated that it was also necessary to ae rt working
groups to t he need to co nsider transferred, excepted and reserved matters.

Agreed

Vv Theissue of thejustici ability of social and economic ri ghtswill be revisited upon
further recommen dations from that W orking Group. A ideen to contact that Grou p
to ask for a copy of a background paper 0 ntheissue prepared by t heir legal
advisor.

v Aideen agreed to write to the convenors of al the work ing groups advising them
to present the range of mo dels of justic iability available, and ask them to careful ly
consider the language that should be used in the rights being recommende d by
them so as to ensure it conveyed the intended leve | of justi ciability. Cather ine also
agreed to discuss the matter with the| egal advisors of other g roups.

7. Next Meeting

The next meeting w ill be on 29 January 200 8 at 16.00 in Room 21, Stormont.
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