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Discussion paper on the particular circumstances of
Northern Ireland and the particular rights affected
by these circumstances

This discussion paper collates sub missions on the

particu lar circumst ances of Northern Ireland and the
particu lar rights af fected by these circumstances from
sector al and political representati ves/organisations on the
Northern Ireland Bill of Rights Forum (the Forum). Tt
served as the base document for discussion on the

particu lar circumst ances of Northern Ir eland at the ninth
plenary session of the Forum on 7 December 2007.

This paper is d ivided into nine sections. Each of the
Forum’s seven working groups is allocated a section,
under w hich relevant rights and part icular circum stances
identified in submissions are grouped. The eight h section
collates submissions on equality, non -discrimination and
other specific groups. The paper’s ninth and final section
groups r emaining sub missions into two subse ctions:
general and interpretive co mments on Northern Ireland’s
particular circumst ances; and interpret ive statements on
the Belfast (Good Friday) Agree ment (the Agreement).

Organisational submissions are ordered alphabetically in
each section. An annex to this document collates
statements by organisations that chose not to submit
papers on Northern I reland’s particular circumst ances?.

! Papers were submitted by the: Alliance Party, business sector (two
papers by Neil Faris), human rights NGO sector (CAJ), Catholic
Church (Father Tim Bartlett and a submission from the Catholic
Bishops), children’s sector, DUP, trade unions sector (ICTU), lIrish
Council of Churches (the Very Reverend Dr Samuel Hutchinson),
SDLP, sexual orientation sector (CoSO), Sinn Féin, UUP, and the
women'’s sector.

2 Including the disability sector, ethnic minorities sector, older
persons sector,



For conciseness, only sections of submissions that direct ly
address the particular circumst ances of Northern I reland
and/or the particu lar rights af fected by these
circumstances have been reproduce d in this paper. Page
references f or extr acts taken from submissions are
indicated in parent heses.?

1. Children’s rights

The submission of the Catholic Bishops4 states that
‘(a)s Catholic Bishops we are wholly supportive of the
general principle of promoting and defend ing the rights of
children... (t)here is, however, some doubt as to whether
the interests of children ar e best served thr ough the
presentat ion of a new and d iscrete section in the Bill of
Rights on the Rights of Children’ (at 5). The Catholic
Bisho ps ‘propose instead the direct incorporation and
operation of the operat ive provisions of the UN
Convention on the Right s of the Chi Id as the best method
of ensuring the eff ective protect ion in National Law of
current internati onal standards’ (at 5).

The submission of the Catholic Bishops also
‘suggest[s]’ that the issu e of the age of criminal

respon sibility ‘does not properly be long to a Bill of Rights’
(at 5) (see also economic and social rights for the
Catholic Bishops’ comments on children’s educ ation).

3 With the exception of Father Tim Bartlett's personal submission
and the submission of the women’s sector, both of which were
submitted in email form.

4 Entitled ‘A Response to the NIHRC Consultative Document,
‘Malting a Bill of Rights for Northern Ireland’ by the Catholic Bishops
of Northern Ireland’ [sic].



The children’s sector’ states that the Bill of Rights: must
meet the standards set out in t he United Nations (UN)
Convention on the Rights of the Child (CRC); should adapt
CRC principles and provisions to ensure the highest
standard s of children’s rights are inc orporated into law;
should both mainstream children’s rights and contain a
dedicated children’s rights prov ision with child specific
rights; should include socio-economic and civil and
political rights; should make all children’s rights
justiciable; should place positive obligations on public
authorities to prioritise children’s rights when taking
decisions, including budg etary decisions; should recogn ise
rights r ather t han responsiibilities; and should recog nise
the right of children to have their rights pr otected in the
private sph ere (at 20). The children’s sector also states
that the ‘enum eration of children’s rights sh ould not be
construed as a denial of children’s rights set out
elsewhere’; that CRC provisions should be tailored to the
special circum stances of Northern Ireland; and that full
incorporation of children’s rights should take place at a
constitutional level in the Bill of Rights (at 20). 6

Specific rights identified by the children’s secto r’
(drawn from the CRC) include children’s right to: enjoy
their rights without discrimination; have their best
interests made a paramount consideration in actions
concerning them (including children’s services, education,
justice and health); appropriate legislative, adm inistrative
and other measures for implementation of their rights

> Two submissions: ‘Protecting children and young people’s rights in
the Bill of Rights for Northern Ireland — Why? How?’; and ‘How the
Bill of Rights should protect and promote the rights of children and
young people in Northern Ireland — Learnings from international law
and the experience of other jurisdictions’ (Goretti Horgan and Dr
Ursula Kelly), commissioned by Save the Children and the
Children’s Law Centre for the Children and Young People’s Sector
Bill of Rights Group.

® ‘How the Bill of Rights should protect and promote the rights of
children and young people in Northern Ireland’.

” ‘Protecting children and young people’s rights in the Bill of Rights
for Northern Ireland.



(including necessary resources) ; channels and a means to
enable them to express their views; be awar e of their
rights; be detained only as a last resort; be treated in a
manner consistent with their dignity and human rig hts;
play and have access to space and leisure facilities; the
highe st attainable standard of health (along with the right
of access to health facilities and services); justiciable
social and economic rights (starting with a standard of
living adequat e to physical, mental, spiritual and social
development); life and sur vival; and the right to realise
their full potential (at 14).

CoSO® states that the particular circumst ances of
Northern Ireland are such that the CRC ‘should be
acknowledged in the Bill of Rights so that public
authorities, but also community and voluntary groups and
private sect or bodies, are subject to its terms, particularly
the ‘voice of the child” (at 2).

The SDLP?® identifies lawlessness, violence, a questioning
of the legitimacy of the State, sectarianism and
intolerance as ‘particular circumstances [that] should be
reflected in a progress ive statement of rights in relation to
children’s rights’ in the Bill of Rights (at 6). To the SDLP
‘the particular circu mstances of our youn g people
reinforce the argum ent for a com prehe nsive bill of rights
generally, as a tool for delivering the fresh start promised
by the Agreeme nt, to educat e our c hildren, helping them
come to an understanding of their rights and

respon sibilities, of diff erence and d iversity... to ensure that
no future generat ion of children will suffer as before’ (at
6).

2. Civil and Political Rights

8 Submission entitled ‘SO rights which are particular to NI’

® Submission entitled ‘SDLP Draft Position Paper — The “Particular
Circumstances” of Northern Ireland — Implications for a Bill of
Rights’, October 2007.



Father Tim Bartlett™ supports ‘the inclusion of and
elaboration on the meaning and consequences’ of civil and
political rights, including freedom of conscience and
religion (including issues around marching and prot ection
of places of worsh ip and re ligious gather ing) and *some
creative thinking on community rights’. The submission
of the Catholic Bishops also calls for the Bill of Rights to
protect religious freedom and ‘ to recognize the right of
individuals and religious institutions not to be obliged by
State legislation to promote a view of fundamental human
rights or values, such as the right to life or the value of
heterose xual marriage and the family, which are contrary
to their deeply held philosophical and religious convictions’
(at 2). Addressing the right t o life, the submission of the
Catholic Bishops states that ther e ‘should be no provisos
or exceptions to the right to Life, from the mom ent of
conception to natural death’ (at 5). The submission of
the Catholic Bishops also argues that it is not

appropr iate to deal with voting age in the Bill of Right s.

CoSO, addressing political represent ation and democratic
rights and, drawing from the Yogyakarta Principles on the
Application of I nternatio nal Human Rights Law in relation
to Sexual Orientation and Gender ldentity (Yogyakarta
Principles), states that ‘the full enjoyment of the right to
participate in public and political life and affairs...s hould be
“without discrimination on the basis of, and with full
respect for, each person’s sexual orientation and gender
identity”’ (at 2). CoSO wants ‘respect for civil

partner ships to be ackn owledged in NI’ (at 2) and for the
Bill of Rights t o contain a broad formulation of the right t o
found a family, mirroring language contained in the

Yogy akarta Principles, which provides (at principle 24)
‘(e)veryone has the right t o found a family, regardles s of
sexual orientation or gender ide ntity. Families exist in
diverse forms. No family may be subjected to
discrimination on the basis of the sexual orientation or

10 Email entitled ‘Matenral on Particular Circumstances’, 29 October
2007, accompanying submission by the Catholic Bishops of
Northern lIreland.



gender ident ity of any of its members’ (at 2). CoSO also
states that ‘in light of unprec edented remar ks made by
public repr esentatives in Nl... representat ion/de mocratic
rights must include respect of all sections of the
community without any discrimination or harass ment’ (at
2).

The DUP supports addressi ng emer gency laws in the Bill
of Rights, considering this issue to fall within the particular
circumstances of Northern Ireland (at 1).

ICTU’s!! submission ad dresses, in the context of trade
union rights, freedom of association including the right to
form and join trade unions.

The Very Reverend Dr Samuel Hutchinson™ (writing
as a member of the Forum) identifies the Northern Ireland
conflict as neither ordinary criminality nor a conventional
war, but a third thing ‘that the criminal justice system was
not designed to deal with’ (at 1). He links this
circumstance to the ‘right to live free from paramilitary
threat’ (at 1).

The SDLP believes that the right to proportio nate
represent ation of the two main communities in elected
bodies and the r ight to protection from coercive cultural
assimilation by public bodies or as a result of public policy
‘can be deduc ed from the general principles of the
Agreement’ (at 4). The SDLP also states that the Bill of
Rights is instructed by the Agreem ent ‘specifically to
include’ the rights to: free political thought; freedom and
expression of religion; pursue democratically national and
political aspirations; seek constitutional change by
peaceful and legitimate means; and freely cho ose one's

1 Submission entitled ‘ICTU Submission to the Bill of Rights Forum
- ‘Trade Union Rights and the Particular Circumstances of Northern
Ireland”, 29 October 2007.

12 Submission entitled ‘Particular Rights Affected by the Particular
Circumstances of Northern Ireland’.



place of residence. The SDLP also supp orts addressi ng
freedom of information in the Bi ll of Rights (at 7).

Sinn Féin'® identifies ‘a system of local govern ment, with
severely, and exceptionally, restricted powers, remit, and
participatory structures of gover nance, or engage ment
with NGO and com munity sectors [which]... continues, in
many areas, to run, and legitimise exclusive, majoritarian
governance’ as a par ticular circumstance ch aracterising
Northern lIreland’s society (at 2). Drawing direct ly from
the Agreement”, Sinn Féin states that t he following
rights sho uld be incorporated into the Bill of Rights: free
political thought; freedom and expression of religion; and
the rights to pursue democrat ically national and po litical
aspirations, seek constitutional change by peacef ul and
legitimate means, and freely ch oose one's place of
residence (at 3).

The women’s sector?'® states that in the Bill of Rights
debate t o date ‘(t)here is no ac knowledge ment that the
conflict has im pacted on women’s lives in many ways’.
Addres sing democratic rights, the women’s s ector states
that ‘(i)n the political and public sphere women are
seriously under-represented. 18 of our newly elected
Assembly of 108 members are wome n. By any m easure
women do not have full and equal participation in political
and pub lic life and acce ss to power and decision making’.
The women’s sector continues: ‘A commitment to
positive action could have compelled political parties to
select equal numbers of male and female candidates. No
positive action measures have been introduced to deal
with this and at the present rate we will all be into the
next century bef ore a critical mass of women in politics is
reached... this situation is so fundamentally und emocratic

13 Submission entitled ‘Note on Particular Circumstances’, November
2007

14 Section 6 of the Agreement: ‘Rights Safeguards & Equality’

1> Submission entitled ‘The particular circumstances of Northern
Ireland’, 5 November 2007.



that the Bill of Rights must promote and protect women’s
rights in this spher e’.

In an address of violence against women and t he right of
women to dignity and physical integrity, the women’s
sector states that ‘(w) ithin the debate t o date the
gender-specific nature of domestic violence and sexu al
violence has been obscured. There is no ‘gender parity’ in
terms of who is most affected by gender -based violence...
Women are currently at threat of violence in the home,
and society at large and | ittle recognition or resources
have gone into dealing with this on slaught. We need an
acknowledgment of the problem and its impact on the
lives of women and girls and an exp licit commitment to
eliminate gender -based violence. This should reflect t he
standard laid down in the 1993 UN Declaration on the
Elimination of Violence Against Women, asking states to
pursue by all appropr iate means and without delay, a
policy of eliminating violence ag ainst women’.

3. Criminal Justice and Victims

The Alliance Party16 identifies ‘three i mperatives’ for the
recognition of rights additional to those contained in the
European Convention on Human Rights (ECHR)”: to
address the factors that led to division and conflict in the
past; to addr ess the legacy of conflict and division in order
to avoid the mistakes of the past, and to move Northern
Ireland forward; and to address and bu ild those as pects of
society in Northern Ireland that could have mitigated or
prevented the desce nt into division and conflict (at 2/ 3).
Alliance also identifies victims and sur vivors of the
conflict as part of Northern Ireland’s par ticular
circumstances (at 3).

' Submission entitled “The Particular Circumstances of Northem
Ireland’ — Perspective of the Alliance Party’.

Y Full title the Convention for the Protection of Human Rights and
Fundamental Freedoms.



Tim Bartlett supports ‘the inc lusion of and elaboration on
the meaning and consequences’ of criminal justice,
victims, and rights to do with healing, reconciliation and
truth telling.

CoSO, addressing homophobic violence, abuse and hate
crime in Northern Ireland, states that it ‘accepts that
‘degrading tr eatment’ under Article 3 ECHR provides some
protection in these circ umstances but con siders that a
harass ment provision, possibly modified to accommodate
other rights, or a right against violence and abu se, must
be included in the Bill of Rights’ (at 2).

The DUP supports an addres s of victims and inter-
communal violence in the Bill of Rights, considering these
issues to fall within the particu lar circu mstances of
Northern lIreland (at 1).

Samuel Hutchinson, acknowledging that “victim” is an
emotionally charge d term, stat es that ‘(w)e need to
consider the rights of those w ho suff ered bereavem ent,
injury or loss as a result of the conf lict, such rights to
include entitlement e.g. to compens ation, access to
support services, hea lth care, etc’ (at 1).

The SDLP states that ‘(i) ssues of rights in t he justice
system were ce ntral to the conflict... The Criminal Justice
Review has addr essed many r elated issues but there
remains a strong ar gument for including in our Bill of
Rights, commitments consistent with international
standards’ (at 6). Addressing the rights of prisoners, the
SDLP states that ‘(t)he Agreement includes a section in
which the govern ment commits itself to address ing the
needs of prisoners i n terms of rehabi litation and
reintegrat ion and t his should be r eflected in the Bill... the
prison population includes many me ntal health sufferers
and thos e with learning difficulties, who are arguab ly in
prison, merely due to t he inadequacy of other public
services’ (at 6).



Sinn Féin states that the Forum needs to look at ‘the
rights of victims of the conflict and truth... and at the
rights of those accused with regard t o the criminal justice
system’ (at 3).

The women’s sector states that the ‘gender spec ific
nature of dom estic violence and sexu al violence’ has been
‘obscured’ within the Bill of Rights debat e to date. The
wome Nn’s sector also states that ‘(w)omen are curr ently
at threat of violence in the home, and society at large and
little recognition or resources have gone into dealing with
this onslaught’.

4. Culture, Language and ldentity

To the Alliance Party ‘the most clear-cut additional
rights for recognition [in the Bill of Rights] are those with
specific ap plication to deep ly divided societies with clashes
of identity on grounds of religion, language, culture or
ethno-national identity’ (at 3). Addressing identity,
Alliance states that the adopti on of ‘an open, mixed and
multiple appro ach to identity rather than institutionalising
two exc lusive identities can serve as an aid to peace and
stability’ (at 3). Alliance also states that the terms of the
European Fram ework Convention on the Protect ion of
National Minorities (the Frame work Co nvention) should
apply to all sections of society not just indigenous groups.

Neil Faris®® lends conditional support to the list of issues
developed by Professor Stephen Livingston e'®, which, Neil
Faris states, is ‘correctly f ocused in terms of the
Agreement’ (at 4). This list of issues includes language,
citizenship, flags and marc hes.

Tim Bartlett supports ‘the inc lusion of and elaboration on
the meaning and consequences’ of cultural and linguistic
rights, and equ ality and par ity of esteem. He states that it

18 Submission entitled “‘Particular Circumstances?” — A Further
Note’, 29 October 2007.
9 The Need for a Bill of Rights in Northern Ireland (2001) 52 NILQ.

10



is ‘manifestly more difficult to justify under t he current
terms of reference’ debate on the Yogyakarta Principles or
debate o n minority rights which do not fall within the
collective issues that the Church has identified. The
submission of the Catholic Bishops states that ‘in our
view it is important in a pluralist society such as Northern
Ireland to recognise that difference in cu lture, or religious
or political beliefs is not of itself t he sole or primary source
of our com munal difficulties but our failure to
accommodate and ce lebrate such difference’ (at 2). The
Catholic Bishops also ‘recognise the rights of all to have
their language respected’ (at 8).

The DUP?° supports addressing parading in the Bill of
Rights, stating that it fal Is within the particular
circumstances of Northern Ireland (at 1).

Samuel Hutchinson states t hat ‘(t) he right to parade
and the right to protest against parades are obviously part
of our “particular circumstances”. The for mer NIHRC
seemed to ignore this issue; the Forum cannot avoid it’
(at 1). He also states that, if the Forum’s ter ms of
reference perm it proposals on such issues and family
values and sex ual orientation (see also section on
economic and s ocial rights), then such pr oposals should
be fair and balan ced, protecting ‘the rights of all
reasonable viewpoints... including the r ight to reasonable
freedom of expression, and the right of individuals and
corporat e bodies like Churc hes not to be forced into
accepting and prom oting any particular set of beliefs,
standards and values as a pr e-condition for receiving
grants from the public purse for the various charitable
services they provide’ (at 1).

The SDLP identifies and calls for, as central to Norther n
Ireland’s particular circumstances, an ‘express r ecognition
of the conflict of national identity which underlies our
historic problems, through the incorporation of community

20 Submission entitled ‘Particular Circumstances of Northern
Ireland’.

11



rights’ (at 3). To the SDLP, the foll owing rig hts ‘must be
given specific protection by t he Bill of Rights: the right of
all people to identify themselves and be acc epted as Irish
or British or both, as they may so choose; the right to
hold British or Irish citizenship, or both; and parity of
esteem and just and equa | treat ment for the identity,
ethos and aspirations of both communities’ (at 3). The
SDLP also states that the Bill of Rights is instructed by
the Agreement ‘spe cifically to include’ the rights to
freedom and express ion of religion and freedom from
sectar ian harassment (at 4).

Sinn Féin, addressing Northern Ireland’s particular
circumstances, states that a ‘soc iety dominated by a
single identity based o n majoritarianism produced a
unionist state for a unionist peop le’ with resulting
discrimination against minority and d isadvantage d groups
(at 2). To Sinn Féin, ‘(t)he North is a state which has
been based on majoritarianism and d omination by a sing le
identity culture. This has fed a c ulture of systematic
discrimination often reinforced by violent attack and f ear,
against any and a |l minority groups, and the socio-
economically disadvantaged’ (at 2). Drawing d irectly from
the Agreement21, Sinn Féin states that the rights to
freedom and express ion of religion, freedom from

sectar ian harassment, and respect for culture, language,
and the use of symbols and emblems for public purposes
should be incor porated into the Bill of Rights (at 3). Sinn
Féin also states that the Forum needs to look at marching
with regard to the rights of host communities, language
rights, and ‘environmental and dev elopmental rights
which affect our com munities rights to meaningful
participation in decision-making [sic]’ (at 3).

The UUP22, discussing the Framework Convention,
endorses the view that ‘(a)ny entrenched bill of rights for

21 Section 6 of the Agreement: ‘Rights Safeguards & Equality’.
22 Submission entitled ‘Bill of Rights for Northern Ireland — ‘The
Particular Circumstances — The Ulster Unionist Party’s Position’,
Dermot Nesbitt.

12



Northern Ireland or other parts of the Uni ted Kingd om or
for Ireland as a whole should include provisions to ensure
that communal rights ar e effectively guaranteed’ (at 4).
To the UUP, ‘the best approach may be to incorporate t he
major provisions of the European Fram ework Convention
on the Protection of National Minorities into any new bill of
rights le aving the detailed provisions to be worked out in
ordinary legislation’ (at 4/5). 23 Fur ther, addressi ng the
nationalist ‘aspiration for a united Ireland’, the UUP ‘notes
that the ‘aspiration’ dimension of the nationalist position
has already been ac commodated within the term s of The
Belfast Agree ment and needs no further accom modation
by way of consideration of ‘the particular circu mstances’.’
(At 6)

5. Economic and Social Rights

The Alliance Party states that ‘there was cl early an
economic and s ocial aspect to conflict in Northern Ireland,
and ther e is also a clear economic and social legacy from
the past, not least in ter ms of the distortions with respect
to public expenditure and a leg acy of lack of inward
investment’ (at 3). Alliance recognises ‘some scope for
economic and social rights arising out of the ‘partic ular
circumstances’”, but also urges cauti on, suggesting the
following draft language for inclusion in the Bill of Rights:

‘Legislation shall be enacted to secure t he protect ion
of social and economic rights in line with the
commitments made by the United Kingdom
government whe n it rat ified the International
Covenant on Civil and Political Rights’ (at 3).

23 Forum for Peace and Reconciliation, Dublin (Boyle, Campbell and
Hadden): ‘The Protection of Human Rights in the context of Peace
and reconciliation in Ireland’; Consultancy Studies Number Two,
May 1996, at 6.

13



Neil Faris lends conditional support to the list of issues
developed by Professor Stephen Livingston e?*, which
includes educ ation.

The submission of the Catholic Bishops states its
support for th e inclusion of economic and social rights in
the Bill of Rights, holding that ‘the inclusion of such rights
is wholly in keeping with a reason able interpretat ion of the
clause ‘to reflect the par ticular circumstances of Northern
Ireland’ prescrib ed by the Belfast Agreement’ (at 8). The
submission of the Catholic Bishops also identifies and
welcomes the rights to ‘property, health care, an
adequate standard of living, housing, work and to a
healthy and susta inable environment’ (at 8) which
appeared in the NIHRC’s 2001 consultative Document
Making a Bill of Rights for Northern I reland. However, the
Catholic Bishops strongly object to the inclusion of
sexual and reprodu ctive health care in the Bill of Rights
(at 8/9).

Addressing children’s education, the submission of the
Catholic Bishops states that the ‘Catholic Church fully
supports the rights of all parents to send t heir children to
schools of their choice’ (at 7). They als o call for the Bill of
Rights to recognise the entitlement of ‘schools promoting
certain religious values’ to exem ptions in relation to the
recruitment of teachers and the t ermination of their
employment (at 7). Addressing the right to a healthy and
sustainable environment, the Catholic Bishops consider
that ‘it would be appropr iate for the Bill to seek to address
the increasing environmental phenomenon of ‘marki ng out
territory’ along sectarian lines thr ough the unsolicited use
of public or private property’ (at 9).

Tim Bartlett supports ‘the inc lusion of and elaboration on
the meaning and consequences’ of economic and social
rights, namely housing and educ ation. Tim Bar tlett
states, however, that it is ‘manifestly more diff icult to
justify under t he current term s of reference’ debate on

24 See footnote 18.
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reproduct ive rights, or debate on age, disability and
health that do not fall within the collective issues that the
Church h as identified.

CoSO states that ‘socio-economic rights must be included
in Bill of Rights’ (at 3). It also states that an address of
education rig hts in the Bill of Rights ‘cannot be parent
focused’ and should adequately account for ‘the voic e of
the child’ (at 3). CoSO also supports the inclusion of a
strong equality provision in the Bill of Rights ( at 3).

The DUP, applying the test that it has devised to
determine which rights should fall within the rem it of the
Bill of Rights ( see final section of paper) , states that ‘a
wide range of issues such as many of those contained in
the economic and social field, will have a very steep hill to
climb to persuade us, or indeed be seen objectively as
being particular to the circumstan ces of Nort hern Irel and’
(at 2).

ICTU identifies three ‘minimum cor e international
standards’ of trade union rights: the right to organise (the
right of trade unions to freely establish their o wn
constitutions, rules and elect their ow n repres entatives
and the right of trade unions to freely orga nise their
administration, activities and programm es, including
political activity) ; the right to collective bargaining (the
right of trade unions to engage in collective bargaining on
behalf of their members and ot hers, and the right of trade
unions to engage in collective bargaining in all workplaces
and in all matters relating to employment) ; and the right
to strike (t he right of trade unions to organise industrial
action in defenc e of their s ocial and economic interest s,
and the right of trade unions to organise industrial action
in solidarity with other workers) (at 7).

Samuel Hutchinson states that, if the Forum’s term s of
reference perm it proposals on such issues as abortion
(see also culture, language and identity), then such
proposals should be fair and balanced, pr otecting ‘th e
rights of all reasonable viewpoints... including the right to

15



reasonable freedom of expression, and the right of
individuals and cor porate bodies like Churc hes not to be
forced into accepting and prom oting any particular set of
beliefs, standards and values as a pr e-condition for
receiving grants from the public purse for the vario us
charitable services they provide’ (at 1).

The SDLP states that the Agreement stipulates that the
Bill of Rights i s ‘specifically to include’ the right to equal
opportunity in all social and economic activity, regardless
of class, creed, disability, gender or ethnicity. The SDLP
also calls for the Bill of Rig hts to address hous ing,
employment rights, health, educ ation, and the
environment (at 7/8). Addressing the implementation of
economic and social rights, the SDLP states: ‘consistent
with the approac hes in other international instruments...
we would anticipate that such rights would be referred to
in the co ntext of a reference to “available resources” and
should not ther efore, give rise to fears about unrealistic or
unenforceab le expe ctations, particularly in light of
emerging international jurisprud ence’ (at 4).

Sinn Féin identifies as particular circum stances
characterising Northern Ireland’s society: ‘housing, health
and other public institutions run by m ostly un-elected
Quangos which have no dem ocratic mandate or
accountability to the peopl e, which maintain sectarian
policies, including continuing gh ettoisation of
communities’; discriminatory aspects of the education
system ; a ‘predominantly satel lite economy, depend ent
upon and run for and by, the needs of Westm inster’,
lacking fiscal and monetary auton omy and powers to
regulate com merce and trading agree ments; particu larly
high economic inactivity rates, low inv estment gr owth,
low expe nditure on research an d development and a non-
productive service sector; ‘systematic in-built rejection of
opportunities to engage with the rest of the island, in joint
economic development to mutual adv antage’; and
‘exceptionally high poc kets of persistent disadvantage’ (at
2).

16



Sinn Féin states that ‘the Bi ll of Rights must reflect t he
need to ensure that socio-economic rights are defined as
they have played a key role within our par ticular
circumstances and can play a significant role in
transforming our society if defined in a Bil | of Rights’.
Drawing direct ly from the Agreeme nt?>, Sinn Féin also
states that the right to equal opportunity in all social and
economic activity, regardless of class, creed, disability,
gender or ethnicity should be incorporated into the Bill of
Rights (at 3). It also states that the Forum needs to look
at rights with regard t o health, education, environment
rights, housing, and employment, including trade unions
rights and employers’ rights (at 3).

The women’s sector states that in the Bill of Rights
debate t o date ‘(t)here is no ac knowledge ment that the
conflict has im pacted on women’s lives in many ways’,
including mental health issues, and women'’s life
opportunities in education, employment and t raining. In a
particu lar address of economic and social rights, the
women’s sector states that ‘(w)omen view the inclusion of
socio-economic rights gen erally within a Bill of Rights as
essential. There has been an abject failure in this society
to promote the equa lity of women in society in so cio-
economic terms e. g. pensio ns, pay, social security etc.
Much of this inequality stems from the lack of
acknowledgement and (financial) value attac hed to the
‘caring role’ appropriated to women leading to blatant
inequalities being faced by lone parents, carers and
women pensioners, e.g. lack of affordable childcare’. The
wome n’s sector continues: ‘(t)he establishment of a
culture of socio-economic rights co uld fundam entally lift
the position of women in society - and thereby al so lift
many of the families and groups in society who are
suffering from the dual nightmare of poverty and
inequality’.

Addres sing women’s he alth, the women’s sector states
that ‘(b)ecause of women’s par ticular reproduct ive

25 Section 6 of the Agreement: ‘Rights Safeguards & Equality’.
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capacities, access to sexual and reproductive health
services is critical to their health and well-being. Adequ ate
resourc es for sexual health services, including family
planning and reproduct ive rights is essential. Without a
guarantee of access to these rights a Il other rights for
women become contingent’.

6. Preambl e, Enforceability and Implem entation

The submission of the Catholic Bishops calls for the
possible attachment of a preamble to each section of the
Bill of Rights t o ensure t hat the ‘achieve ment of
reconciliation, tolerance, mutual trust and t he protect ion
and vindication of the human rights of all’, ‘concepts of
interde pendence, mutual responsibility and t he common
good’ and ‘responsibility... for the prom otion and
observance of the rights recognised’ in the Bill of Rights
are ‘overtly and consistently presented thr oughout the
document’ (at 3). Addressing enforcem ent, the
submission of the Catholic Bishops expres ses
‘reservation’ at the potential establishment of a new
Human Rights Court (at 9).

The children’s sector provides a series of child-specific
recommendations toward the enforcement and
implementation of the Bill of Rights, stating that: a
provision for enforcing and implementing is ce ntral to the
potential of the Bill of Rig hts to protect and prom ote
children’s rights; a compreh ensive and ef fective rev iew
proced ure should be established to ensure that the

protec tion and promotion of children’s rights is a
continuous and compr ehensive proce ss; a com prehe nsive
and meaningful review of the extent to which the law and
policy complies with the Bill of Rights should be

undertak en before it com es into force; a constitutional
court should be established to hear com plaints from
individuals and groups regarding breaches of the Bill of
Rights; children and those repr esenting them m ust enjoy
access to the court to have t heir rights indicated ; support,
including financial support, and advocacy program mes
should be estab lished to assist children in this regard; and
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the court shou Id have the power to supervis e the
implementation of the Bill of Rights and s hould have the
power to strike down legislation that is inc onsistent with
the Bill of Rights.

The children’s sector also states that the Bill of Rights
must contain a meaningful system for ensuring that all
law and policy is compliant with children’s rights principles
and prov isions in the Bill; must contain strong inter pretive
principles compelling those charged with interpreting its
provisions to take children’s rights into account; and
should be accompanied by a widespr ead campaign to
educate and raise awareness among children and young
people, and adu Its, about the rights protected (at 20).26

The SDLP, discussing the implementation of economic
and social rights, states: ‘consistent with the appro aches
in other international instruments..we would anticipate
that such rights would be referred to in the context of a
reference to “available resource s” and should not
therefore, give rise to fears about unrealistic or
unenforceab le expe ctations, particularly in light of
emerging international jurisprud ence’ (at 4).

7. Women’s rights

The submission of the Catholic Bishops condemns
discrimination and violence ag ainst women. It also states
that it is ‘less certain, however, how an extensive
treatment of the ‘Rights of Women’ as a specific categ ory
within the proposed Bill of Rig hts for Norther n Ireland can
be justified within the limits imposed on the scope of such
a Bill by the Belfast Agreem ent. Rights i n regard to
equality and discrimination apply to every per son,
irrespect ive of gender. This fundamental principle of
equality also mitigates against the proposed e laboration of
Women’s Rights as a distinct section within the Bill’ (at
4/5). Tim Bartlett also states that it is ‘manifestly more

26 ‘How the Bill of Rights should protect and promote the rights of
children and young people in Northern Ireland’.
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difficult to justify under the current terms of reference’
debate on women’s rights that do not fall within the
collective issues that the Church has identified.

The SDLP states that the Agreement stipulates that the
Bill of Rights i s ‘specifically to include’ the right of women
to full and equal political participation. The SDLP also
states that ‘(t)he Agreem ent includes a specific
commitment to address w omen’s right t o particip ation in
public life. The particular circumstances of women in
Northern Ireland today ca nnot be separated from the
conflict and t he pressures that it created for families.
Many women were left strugglin g to hold families together
following injury, bereav ement and im prisonment which
affected more men than women... While there hav e been
advances in workers’ rights ov er recent years, women still
occupy the bulk of badly paid, part-time jobs’ (at 7).

Sinn Féin, drawing from the Agreement 27, states that the
right of women to full and equal political participation
should be incor porated into the Bill of Rights.

The women’s sector identifies a range of issues aff ecting
women as a product of Northern Ireland’s particular
circumstances (see preceding sections). These include:
women’s under -representat ion in political and pub lic life;
violence against women; health, including mental health
iIssues in communities and women’s access to sexual and
reproduct ive he alth services; and women’s life
opportunities in education, employment and training.

8. Equality, non-discrimination and other specific
groups

The submission of the Catholic Bishops, in addressing
women'’s rights, states that ‘(r) ights in regard to equality
and discrimination apply to every person, irrespective of
gender’ (at 5).

2" Section 6 of the Agreement: ‘Rights Safeguards & Equality’.
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CoSO supports the inclusion of a ‘strong equality
provision in the Bill of Rights and t he mainstreaming of
that clause through out the Bill’ (at 3). While ‘not
convinced that t he list of equality grounds sh ould be too
exhaustive [in the Bill of Rights] as this would put
pressure on the equality law system’, CoS O ‘wishes to see
the equality provisions reflect m ulti-identity issues’ (at 3).
CoSO also states that ‘in light of unprec edented remar ks
made by public represe ntatives in NI...

represent ation/de mocratic rig hts must include respect of
all sections of the comm unity without any discrimination
or harassment’ (at 2).

The SDLP presses that ‘principles of universal entitlement
to rights and equa lity before the law underpin all
international human rights instruments’ (at 2). The SDLP
also states that the Agreem ent ‘specifically requires us to
draft new cl auses relating to equallity and non-
discrimination... which is important given the importance
of these issu es locally, and given the acknowledged
limitations of the ECHR o n these matters. The SDLP
wishes to see all 9 of the s ection 75 categories
acknowledged in this regard’ (at 3). The SDLP also calls
on the Bill of Rights to address car ers, disability, older
people, and migrants and asylum seekers (at 7/8).

Sinn Féin identifies as particular circum stances
characterising Northern Ireland’s society, ‘exceptionally
high pockets of persistent disadvantage, within
geographical areas, as in cross cutting disadvantaged
sectors, such as women, lone parents, gays and
homosexuals, migrant workers, rural dwellers, disabled,
aged and youth’ (at 2). Sinn Féin states that areas of the
Agreement in relation to ‘equality and non-discrimination,
to parity of esteem between the two m ain communities
and to the deve lopment of a culture of equality and
human rights for all’ should also be reflected in the Bi Il of
Rights (at 3). Sinn Féin also calls on the Forum ‘to
identify how the rights of older peop le in our society, of
carers, wome n, children and y oung peop le; of the

21



disabled, ex-prisoners, travell ers, GBLT and of our new
communities are to be protected’ (at 3).

The UUP?8, addressing eq uality, states that ‘there has
been neither a clearly established baseline for the equa lity
problem, or an ef fective m easurement methodology to
gauge the level of policy success’ (at 2). Accordingly, the
UUP states that ‘(s)ince both the ‘values’ of equality and
justice are centr al to human rights and also Economic and
Social rights are viewed as central to the disc ussion, the
Bill of Rights For um must play its part in this ass essment’
(at 2). Continuing its discussion of equality in the conte xt
of economic and social rights, the UUP states that, in
strongly supp orting fairness for all, it ‘realises that
equality is a sensitive issue and disadvantage must be
addresse d by Government and ot hers who have such
responsibility. The challenge to govern ment and by
implication the Bill of Rights Forum ...is to address
accurately the issues of equality that are of concern to
people in Northern Ireland’ (at 17).

9.1. General and interpretive comme nts on Northern
Ireland’s particular circumstances

To the Alliance Party, the phras e ‘particular
circumstances’ is ‘effectively meaningless’ — open to both
broad and narrow interpretations (at 1). Alliance also
draws a distinction between ‘particular’ circumstances and
‘unique’ circumstances, pressing that the ‘particu lar
circumstances of Northern Ir eland are... not necessarily
exclusive to Northern lIreland’ (at 1). For Alliance, any
interpretat ion of the phrase must address Northern
Ireland’s deep societal divisions and legacy of violence,
and must account for continuing changes to Northern
Ireland’s circumstances.

28 Submission entitled ‘Bill of Rights for Northern Ireland — Equality
— Rights and Differentials — The Ulster Unionist Party’s Position’,
Dermot Nesbitt.
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The submission of the Catholic Bishops acknowledges
‘the intimate connection betwee n social disadvantage and
exclusion and t he history of physical conflict in Northern
Ireland’ (at 8).

The children’s sector®® identifies am ong Northern
Ireland’s particular circumstances: the legacy of the
conflict; segr egation in housing, education, health and
leisure services; the high level of child poverty and low
level of family supp ort; inadequate provision of support
for children and young people with additional needs; and
the relationship between poverty, segregation and
conflict. The Children’s sector®® states that ‘maximum
protec tions in the Bill of Rights f or children and young
people would be a po werful t ool to address t he realities of
the past and pres ent and he Ip prevent these from
happening in the future’ (at 14).

CoSO, addressing the particu lar circum stances of lesbian,
gay, bisexual and transge nder (LGBT) people in Northern
Ireland, states that Nort hern Ireland ‘in part remains a
deeply conservative society and t here is still a gulf

betwe en advances in legal protection and the prac tical
realities of the lives of many LGBTs in NI. In this context,
it is esse ntial that LGBT rights in NI are underpinned by
the Bill of Rights’ (at 1).

CoSO identifies the following issues affecting LGBT
persons: enforced invisibility (imposed by society and se If
imposed throug h fear, discrimination, prejudice and
practice); homophobic attacks (physical and
verbal/personal and prop erty; hate crime/intimidation;
bullying and harassment in schools and invisibility and
hostility within the sch ool environment; bullying and
harass ment in the workplace; marginalisation in
society/communities; marginalisation/exclusion from
religious institutions; mental and physical ill health;

29 ‘Protecting children and young people’s rights in the Bil of Rights
for Northern Ireland.
30 bid.
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political representat ives making homophobic rem arks;
public repr esentatives having lack of knowledge,
insensitivity to and/or prejudice ag ainst LGBT peo ple);
institutionalised homophobia; non-reporting of
incidents/attacks ; and family estrangem ent (at 1/2).

ICTU states that ‘a Bill of Rights which reflects the
‘particular circumstances’ of Northern I reland implies a Bill
of Rights that bot h deals with the legacy of the past and
looks to a fair and inc lusive future for all our citizens’ (at
1). To ICTU, ‘trade union rights are a vital component in
the Bill of Rights for Northern I reland; the workp lace is
where equality and fairness are tested, it is where w orkers
can secure for themse Ives the fairness and equal
treatment that is pr omised by all sections of civil society,
state and govern ment’ (at 2).

Sinn Féin identifies a collection of particu lar
circumstances that ‘characterise’ Northern Ireland’s
society. These include®!: the ‘undemocratic partitioning of
the Irish nation by Britain ’; ‘the effects of 50 years of
unionist party political and cultural dominance and
discrimination’; ‘the effects of the 40 years ar med conf lict
which arose from this’; ‘the effects of almost two dec ades
of governance by direct rule from Westm inster which was
neither acc ountable to, nor responsive to, the needs of
the people’; the ent renchme nt of sectarian discrimination
in ‘many key area s of society despite the legislative and
other equality frameworks in place’; the ‘social fabric in
communities is increasingly decimated by gangsterism,
intimidation, drug dealing and rackete ering by armed
gangs’; widespread ‘ sectar ian, indiscriminate and violent
attacks on minorities’; a ‘highly polarised society in which
the political parties draw their supp ort primarily on the
basis of where they stand on the c onstitutional issue’ and
patter ns of racism a nd racist attacks linked to ‘substantial
immigration, from bot h EU and no n-EU countries’ (at 1/2).

31 Other particular circumstances identified by Sinn Féin are
addressed in preceding working group sections.
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The women’s sector states that ‘(w)ithin the Bill of
Rights debate t o date t here has been little

acknowledge ment of the particular circumstances of
Northern Ireland in terms of the material reality of
women'’s lives. Ther e is no acknowledgement that the
conflict has im pacted on women’s lives in many ways,
affecting their und er-representation in public and po litical
life; violence against women; mental health issues in
communities; the impact on women’s life opp ortunities in
education, em ployment and training op portunities’.

The women’s sector continues: ‘(i)t is genera lly
accepted that most internat ional instrume nts reflect the
minimum consensus of agreement betwe en State parties
who ratify any subsequent agreement. As a result of this,
we would greatly welcome reco gnition of the international
importanc e and overall ethos of CED AW [Convention on
the Elimination of All Forms of Discrimination against
Women] coupled with a determination to both reflect and
build upon the standards | aid down by the Convention’.

9.2. Interpretive statements on the Belfast (Good
Friday) Agreement

The Alliance Party states that the Bill of Rights process
should not be ‘hide-bound by an overly strict
interpretat ion’ of the Agreem ent (at 2).

Neil Faris presses that any ‘additional rights to reflect the
particu lar circumst ances of Northern Ir eland must be such
as reflect the principles of mutual respect for the identity
and etho s of both communities and par ity of esteem’ (at
1). He fleshes out his understanding of the phr ase ‘parity
of esteem’, and traces its development and app lication,
stating: ‘the phrase ‘parity of esteem’ betw een the two
communities in the particular and specific context of the
Agree ment has a disti nct and discrete meaning from the
phrase ‘p arity of esteem betwe en all communities’ as it
may be und erstood in the general context apart from the
Agreement’ (at 1). To Neil Faris, Taoiseach Bertie Ahern
captured the essential elements of the phr ase in the
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context of the Agreeme nt in a speech delivered in 2000.°%?

Neil Faris also encourages further Forum debate on the
proper scope of the Bill of Rights (at 3) and on t he ethical
framewor k that would underpin it (at 3/4).33

CAJ** recalls that the Bill of Rights ‘must ‘refle ct’ the
particu lar circumst ances of Northern Ir eland and the
principles of mutual respect for the identity an d ethos of
both communities and parity of esteem’ (at 1), and calls
for a Bill of Rights that is not too narrow in its range of
rights (at 2), that off ers a ‘vision of shared common
values’ (at 2) and that can attr act cross-community
ownership.35

CAJ also states that the ‘clear emphasis’ of the
Agreement is ‘new beginnings and a fresh st art’ (page 1) .

%2 In which the Taoiseach stated: “The validity of both the
Nationalist and Unionist identities in Ireland must be accepted; both
of these identities must have equally satisfactory, secure and
durable, political, administrative and symbolic expression and
identity”/ “1 and my Government stand by that principle, and it is
reflected in the Good Friday Agreement. Each community’s sense of
their own identity is one of the building blocks of the Agreement,
and was throughout all of the discussions” (at 2).

®1n an email senton 6 December 2007, Neil Faris stated that this
paragraph is not a full reflection of his position. He states: ‘(m)y
point in both my papers is that this is what the text of the
Agreement requires. | press the point because | believe we must all
- in respect for the rule of law - apply legal texts for what they say -
not what we might wish them to say. For what it is worth I am not
an enthusiast for looking at Northern Ireland and rights issues in
terms of the 'two communities'. But that is what the people in the
two jurisdictions in Ireland woted for by quite clear majorities - and
that is what we must all respect and apply in this exercise in the
Forum’.

34 Submission entitled ‘Submission to the Bill of Rights Forum on the
“particular circumstances of Northern Ireland” — Committee on the
Administration of Justice (CAJ)’, October 2007.

% In an email sent on 11 December 2007, CAJ stated: ‘CAJ has
worked extensively on potential rights to be included in a Bill of
Rights, and its proposals are a matter of public record. However, for
the purposes of this paper we have concentrated on the
interpretation of the particular circumstances and will contribute on
specific rights as and when appropriate’.
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It extends t his point, stating that section 6 of the

Agree ment (Rights, Safeguards and Equality of

Oppor tunity) ‘must be approac hed as par t of the over all
emphasis on a fresh start and the funda mental
importanc e of the protection of the hum an rights of all’ (at
1). CAJ continues, ‘(w)hile it is clearly essential to justify
the adoption of rights with in the term s of the Agreement,
an equally important issue in this debate m ust be which
rights a modern B ill of Rights should contain, given
comparative experience and international developments’
(at 1).

To CAJ, ‘the best way to ensure that the ide ntity and
ethos of both communities is respect ed, given the

particu lar circumst ances of Northern Ireland, is the
creation of an inclusive Bill of Rights dedicated to the
protec tion and vindication of the human rig hts of all’ (at
1), and that is not reduced to only... those rig hts that
address specifically Nort hern Ireland concerns in a narrow
way’ (at 2).

Tim Bartlett states that ‘the broad intention of the
paramet ers est ablished by the Agreement ar e both cle ar
and have legal authority. It has been the consistent view
of the Church t hat the wording clearly infers that the
‘additional rights’ beyond the ECHR to be considered for a
BOR(NI) are those w hich relate directly (as opposed to
indirectly or loosely) in some way to the history, causes
and consequences of the conflict here’. To Tim Bartlett
‘the sword of Damocles hangs over all that we are doing
as a Forum if we do not stay within a reasonable and
legally sustainable interpret ation of the parameter s
established by Agreement. We could be le gally challenged
at any point on this issue’. This augments the Catholic
Bisho ps’ submission, which states ‘it is our view that any
issue which falls outside the reconciling objectives and the
specific term s of the Belfast Agreement should not be
included in the Bill’ (at 1).

The DUP, considering how to interpr et the phrase ‘the
particu lar circumst ances of Northern Ir eland’ states that it
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‘holds to the straightforward vi ew that this must be
answered us ing both the context of the phrase and t he
application of it in terms of our remit’ (at 1). While
expressing its ‘distaste’ for the Agreem ent, the DUP
states that ‘there is no es caping the fact’ that the Forum’s
remit and the ent ire Bill of Rights process lies with the
Agree ment. From this the DUP draws tw o points:
‘(firstly, the need f or a Bill of Rights is clearly put in the
conte xt of the incorp oration of the ECHR into domestic
law... (t)hus any ne ed for a local Bill of Rig hts was put in
the context of supplem entary rights to the ECHR’; and
‘(s)econdly, and crucially the add itional need for a Bill of
Rights is framed within the context of the particular
circumstances of Northern Ireland’ (at 1).

To the DUP, the particu lar circumstances of Northern
Ireland are ‘further refined by the reference to it relating
to the problem s that have ar isen by the clas h betwe en the
two main communities in Northern Ireland’, including
issues such as victims, emergency laws and inter-
communal violence, and, while the DUP ‘is prepared to
accept a wider definition of community in Northern
Ireland, to include those who include the et hnic
minorities’, it considers that ‘any wider interpretat ion
would clearly go ag ainst the intention of the dr aftsmen’
(at 1).

In determining which rights, then, may fall within the
remit of the Bill of Rights, the DUP devises the following
test: does the proposed r ight have a particular
applicability to Northern Ir eland which would not app ly to
other parts of the British Isles? Is it uniquely beneficial to
someone in Northern Ireland? To t he DUP, ‘(i)f the same
additional right was given to an individual in Birmingham,
Banff or even Bantry in their res pective jurisdiction, and it
would similarly be nefit them as well as the individual in
Belfast, then it c ould not be argued that this was a right
particu lar to Northern lreland’ (at 1).

Samuel Hutchinson addres ses the particular
circumstances of Northern Ir eland spe cific to criminal
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justice and victims. In opening his submission, he states
that Neil Faris’ first submission on Northern Ireland’s
particu lar circumst ances>® is deser ving of further
consideration (at 1). Drawing from this submission,
Samuel Hutchinson frames his discussion around the
following construction: “The ‘particular circum stances’ [of
Northern Ireland] are those concerning the lac k of mutual
respect and parity of esteem as per taining betw een b oth
communities in and before 1998” (at 1), and, in drawing a
distinction between ‘needs’ and ‘rights’, he asks whether
the Forum and its working groups should draw t heir own
‘conclusions on this issue’, or whether the For um should
seek advice from legal counsel on its terms of reference.

The SDLP states that the Agreement ‘is widely accepted
as a framework for the res olution of conflict and the
development of our society based on parity of esteem,
tolerance, equality and human rights’ (at 1). To the SDLP,
‘(t)he particular circumstances are reflected in the conte nt
of the Good Friday Agreement... (t)he Agree ment is the
principal ‘particular circumstance’ we should have in mind.
The architecture of the Agreement must be fully respected
and ref lected in the Bill of Rights’ (at 1). The SDLP also
identifies the ‘fact that a majority of both unionists and
nationalists support the creation of a Bill of Rights’ as a
‘feature of our particular circumstances’ (at 2) and
submits that Nort hern Ireland’s ‘particular circu mstances
extend t o our intern ational context’ (at 8).

Interpreting the Agree ment, the SDLP states that ‘there is
nothing in the langu age of the Agreement which would
justify an exce ssively restrictive instrument. A timid
approach to the Bill of Rights would in practice run
counter to the spirit of the Agreement , which promises a
fresh start’ (at 2). Further, the SDLP states that the
‘preamble and compre hensive nature of the Agreement’s
content and the r eferences to a wide range of rights...
make it clear that lasting resolution of conflict necessarily
requires a focus on issues from civil and political rights to

36 ‘particular Circumstances? A Note for the Residential Conference’.
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economic, social and cu ltural matters, justice, policing and
victims’ rights’ (at 4) . Similarly, in address ing parity of
esteem between the ‘two m ain communities’, the SDLP
states ‘(t)her e is no justification... for interpreting this
reference as suggesting somehow that there should be
parity of esteem only between these two communities...
Any statement of rights would obviously be entire ly
lacking integr ity and c redibility if it were to apply on ly to
certain sections of society’ (at 2).

Sinn Féin, while identifying rights that it believes should
be included in the Bill of Rights (see preceding sections),
states that ‘it would be prem ature t o put forward
definitive lists of rights as the Wor king Group s, political
parties an d representati ves of civic society, are still
engaged in their deliberations’ (at 3). However, Sinn Féin
calls for the Bill of Rights to define soc io-economic rig hts
and states that, in its view, ‘the Agre ement does n ot
restrict us to for mulating a narrow set of rights but
charges us with building a ne w society where ev eryone’s
rights ar e enhanced and protect ed’ (at 3). Sinn Féin also
‘welcomes the Forum’s collective agreement to produce
recom mendations/advice to the Nort h’s Human Rights
Commission that will protect the rights of all in the Bill of
Rights’ (at 4).

The UUP traces t he backgrou nd to the Agreeme nt in
examining the particu lar circumstances of Nort hern
Ireland. The UUP, stating that it ‘bases its appro ach
squarely on the principles of internat ional law and
practice’ (at 5), also explores the Framework Convention
and the treatment of the ‘aspiration for a united Ireland’
in the Agre ement (at 6).

The UUP states that it ‘is cl ear as to the meaning of the
‘particular circumstances’ with regard t o consider ation of a
Bill of Rights, as contained in The Be Ifast Agreem ent’ and
that ‘(t)he boundaries for any discussion and agree ment
are clear’. To the UUP, the ‘widening of the deliberat ion
[on the Bill of Rights] has had a detr imental effect on the
timescale and in turn proceeding to a conclusion by the
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Northern Ireland Human Rights Commission as to any
advice it may give on the “scope for defining in

West minster legislation rights supp lementary to those of
the European Convention on Human Rights, to reflect the
particu lar circumst ances of Northern Ireland”’ (at 10/11).

The UUP makes three further points on the Agree ment.
Firstly, wh ile the UUP ‘has been u nderstand ing of those
who wish to consider a wider perspective a nd has
responded positively... there is a limit to this

understa nding and the par ty does not support ‘mission

creep’ bec oming, as it has tended to do, ‘mission
3 37

gallop”.

Secondly, the UUP ‘sees merit in any Bill of Rights, but
strongly be lieves that any short-term benef its have been
over-emphasised. Any benefits are likely to be long-term
in that a Bill of Rights cou Id act as a catalyst from: an
educational pers pective; attitudi nal pers pective; and,
providing guidelines to assist decision maker s while at the
same time assisting in making the decision process more
clear’. Thirdly, the UUP ‘believes in the authority vested in
the elected democratic process and [t hat] any Bill of
Rights should act as a guide to decision makers but not
supp lant the dem ocratic process . The dec ision as to the
degree of application of rights and to the prioritising of
competing rights is a political choice’ (at 11).

37 This point is linked to the UUP’s examination of the role of the
NIHRC in the previous Bill of Rights process (in which, to the UUP,
the Commission ‘went beyond the intention of The Belfast
Agreement and also the law based on this Agreement’ (at 8)), as
well as the UUP’s examination of the Human Rights Consortium’s
treatment of ‘what The Belfast Agreement considered were the
particular circumstances’ (at 8) and the ‘wide-ranging set of
circumstances that [the Consortium] believed should comprise a Bill
of Rights’ (at 9).
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Annex: Stateme nts by organisations that chose not
to make submissions on Northern Ireland’s
particular circumstances

Older persons sector

‘The older person's sector did not submit a paper on
particu lar circumstances. We believe that an attempt to
divide each part of the For um into com ponent parts
actually dilutes the effect of the For um's work and
attempts to divide t he indivisible, at least in the case of
older people. Older people are not a stand-alone
category. Older people are men, women, unionists,
nationalists, people with disabilities, Catholics, Anglicans,
Presbyter ians, Hindus, Muslims, agn ostics, carers, ex-
prisoners, victims, parents, volunteers, health care
professionals, etc. There are particular circumstances for
older people - higher rates of poverty, higher r ates of
disability, but we wo uld like to under stand partic ular
circumstances from a broader, more inclusive view which

encompasses the community as a whole’.®8

Ethnic minorities sector

‘The Ethnic Minority Sector did not submit our view on
"particular circu mstances"”. We underst and that at the
third m eeting the Forum agreed the Terms of Refer ences
which is an inclusive one (extend be yond the two
communities). This is the best approach in developing the
Bill of Rights w ithin the Forum. Whereas the r equest for
each sector to submit t heir view will push individual sector
to use the victi mhood appro ach to prove their existence in
that particular circum stances which is counter-produ ctive
and will dilute the cohesion within the Forum that has
been established over the last 11 months. More over the
Bill of Rights i s not a zero-sum game between
communities but it is a collective effort to accomm odate

38 Email entitled ‘Particular Circumstances’, 13 December 2007.
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differences with a good will to decide the best interests for

the society’.39

Disability sector

‘There are many circu mstances particular to Nort hern
Ireland with respect to peop le with disabilities, including
higher levels of disability due to the conflict. Those
thousands of people disabled as a result of conflict join
with other dis abled people in Northern Ireland in
experiencing

@ Lower educ ational attainment( twice as likely to
have no qualifications)

@ Lower levels of employment ( four times as likely
to be unemp loyed as their non-disabled peers)

@ An economic inactivity rate of 64%

@ High levels of poverty ( 70% living on or about the
poverty level)

@ Lack of, or reduced, access to a range of public
services including transport housing, the built
environment

There is n o single interpretation among people with
disabilities of the phras e ‘particular circumstances’ in the
Agreement. This is a politically contentious issue and the
political views of people with disabilities are at least as
wide as those political views represented o n the Bill of
Rights Forum.

Consequently, the Disability Sector r epresentativ es felt
that it would be inappropriate to put forward here [i.e.
Forum document BORF 18] an account of those par ticular
circumstances of people’s real lives in a way that would in
practice amount to an interpretation of the Belfast/Good
Friday A greement.

Those repr esentati ves have already hosted a meeting
attended by over 70 individuals with disability to disc uss

3% Email entitled ‘Particular Circumstances’, 14 December 2007.
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the potential contents of a Bill of Rights. The dis ability
sector will continue to engag e constructively in deb ates on
this issue, seeking to forward t he work of the Forum .

We will consider any pr oposals on this issue in terms of
their genera | reasonableness and co herence, rather than
their conf ormity with any particular contested
interpretat ion of the Agreement’.40

40 Email sent 11 December 2007.
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