BORF 20
BROAD APPROACHES TO A BILL OF RIGHTS

1. SHOULD A BILL OF RIGHTS CONTAIN VERY
GENERAL OR QUITE SPECIFIC PROVISIONS?

Comprehensive human rights instruments (conventions and
other treaties, international and regional declarations, and
national Bills of Rights) tend to be very general in their
approach, expressing rights in terms of broad principles that
require fuller elaboration through legislation or judicial
interpretation.

Nonetheless, the provisions in these instruments vary
considerably in their detail. Often there may be very detailed
elements included among more general provisions because
of the identified need to address some specific issue.

These various levels of generality and specificity are
illustrated in how different instruments deal with the right to
a fair trial.

Universal Declaration of Human Rights

Article 10

Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in the
determination of his rights and obligations and of any
criminal charge against him.

Article 11
1. Everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to law in



a public trial at which he has had all the guarantees
necessary for his defence.

2. No one shall be held guilty of any penal offence on
account of any act or omission which did not constitute a
penal offence, under national or international law, at the
time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time
the penal offence was committed.

International Covenant on Civil and Political Rights

Article 14

1. All persons shall be equal before the courts and tribunals.
In the determination of any criminal charge against him,
or of his rights and obligations in a suit at law, everyone
shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established
by law. The press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or
when the interest of the private lives of the parties so
requires, or to the extent strictly necessary in the opinion
of the court in special circumstances where publicity
would prejudice the interests of justice; but any
judgement rendered in a criminal case or in a suit at law
shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern
matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the
right to be presumed innocent until proved guilty
according to law.

3. In the determination of any criminal charge against him,
everyone shall be entitled to the following minimum
guarantees, in full equality:



(a) To be informed promptly and in detail in a language
which he understands of the nature and cause of the charge
against him;

(b) To have adequate time and facilities for the preparation
of his defence and to communicate with counsel of his own
choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in
person or through legal assistance of his own choosing; to
be informed, if he does not have legal assistance, of this
right; and to have legal assistance assigned to him, in any
case where the interests of justice so require, and without
payment by him in any such case if he does not have
sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against
him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as
witnesses against him;

(f) To have the free assistance of an interpreter if he cannot
understand or speak the language used in court;

(g) Not to be compelled to testify against himself or to
confess guilt.

4. In the case of juvenile persons, the procedure shall be
such as will take account of their age and the desirability
of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his
conviction and sentence being reviewed by a higher
tribunal according to law.

6. When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has



been reversed or he has been pardoned on the ground
that a new or newly discovered fact shows conclusively
that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such
conviction shall be compensated according to law, unless
it is proved that the non-disclosure of the unknown fact in
time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an
offence for which he has already been finally convicted or
acquitted in accordance with the law and penal procedure
of each country.

Article 15

1. No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a
criminal offence, under national or international law, at
the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at
the time when the criminal offence was committed. If,
subsequent to the commission of the offence, provision is
made by law for the imposition of the lighter penalty, the
offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and
punishment of any person for any act or omission which,
at the time when it was committed, was criminal
according to the general principles of law recognized by
the community of nations.

European Convention on Human Rights (as incorporated
into UK law through the Human Rights Act)

Article 5
1. Everyone has the right to liberty and security of person.
No one shall be deprived of his liberty save in the



following cases and in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after conviction by a
competent court;

(b) the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or in order to
secure the fulfilment of any obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent legal
authority on reasonable suspicion of having committed an
offence or when it is reasonably considered necessary to
prevent his committing an offence or fleeing after having
done so;

(d) the detention of a minor by lawful order for the purpose
of educational supervision or his lawful detention for the
purpose of bringing him before the competent legal
authority;

(e) the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound
mind, alcoholics or drug addicts or vagrants;

() the lawful arrest or detention of a person to prevent his
effecting an unauthorised entry into the country or of a
person against whom action is being taken with a view to
deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a
language which he understands, of the reasons for his
arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the
provisions of paragraph 1(c) of this Article shall be
brought promptly before a judge or other officer



authorised by law to exercise judicial power and shall be
entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees
to appear for trial.

4. Everyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings by which
the lawfulness of his detention shall be decided speedily
by a court and his release ordered if the detention is not
lawful.

5. Everyone who has been the victim of arrest or detention
in contravention of the provisions of this Article shall have
an enforceable right to compensation.

Article 6

1. In the determination of his civil rights and obligations or
of any criminal charge against him, everyone is entitled to
a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.
Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the
interest of morals, public order or national security in a
democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or
to the extent strictly necessary in the opinion of the court
in special circumstances where publicity would prejudice
the interests of justice.

2. Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the
following minimum rights:

(a) to be informed promptly, in a language which he
understands and in detail, of the nature and cause of the
accusation against him;



(b) to have adequate time and facilities for the preparation
of his defence;

(c) to defend himself in person or through legal assistance of
his own choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests of
justice so require;

(d) to examine or have examined witnesses against him and
to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against
him;

(e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.

Discussion points

Building on the example provided, do Forum members
think a Bill of Rights for Northern Ireland should:

Simply be a broad statement of principles
Contain very specific provisions; or

Be a marriage of the two (a general statement of
principles that includes specific provisions on select
rights)?

If the mixed option, what are the criteria by which we
decide what should be dealt with in detail?




2. WHAT BELONGS IN A BILL OF RIGHTS, WHAT IN
OTHER LEGISLATION AND WHAT IN GOVERNMENT
PROGRAMMES?

This is related to the issue of generality and specificity but
incorporates different ways in which an issue can be
handled. The same issue can be addressed in broad terms
within a Bill of Rights, in greater detail in legislation and
then through implementing programmes. The child’s right to
education is an example.

Universal Declaration of Human Rights

Article 26

1. Everyone has the right to education. Education shall be
free, at least in the elementary and fundamental stages.
Elementary education shall be compulsory. Technical and
professional education shall be made generally available
and higher education shall be equally accessible to all on
the basis of merit.

2. Education shall be directed to the full development of the
human personality and to the strengthening of respect for
human rights and fundamental freedoms. It shall promote
understanding, tolerance and friendship among all
nations, racial or religious groups, and shall further the
activities of the United Nations for the maintenance of
peace.

3. Parents have a prior right to choose the kind of education
that shall be given to their children.



International Covenant on Economic, Social and
Cultural Rights

Article 13

1. The States Parties to the present Covenant recognize the
right of everyone to education. They agree that education
shall be directed to the full development of the human
personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental
freedoms. They further agree that education shall enable
all persons to participate effectively in a free society,
promote understanding, tolerance and friendship among
all nations and all racial, ethnic or religious groups, and
further the activities of the United Nations for the
maintenance of peace.

2. The States Parties to the present Covenant recognize
that, with a view to achieving the full realization of this
right:

(a) Primary education shall be compulsory and available free
to all;

(b) Secondary education in its different forms, including
technical and vocational secondary education, shall be made
generally available and accessible to all by every appropriate
means, and in particular by the progressive introduction of
free education;

(c) Higher education shall be made equally accessible to all,
on the basis of capacity, by every appropriate means, and in
particular by the progressive introduction of free education;

(d) Fundamental education shall be encouraged or
intensified as far as possible for those persons who have not
received or completed the whole period of their primary
education;



(e) The development of a system of schools at all levels shall
be actively pursued, an adequate fellowship system shall be
established, and the material conditions of teaching staff
shall be continuously improved.

3. The States Parties to the present Covenant undertake to
have respect for the liberty of parents and, when
applicable, legal guardians to choose for their children
schools, other than those established by the public
authorities, which conform to such minimum educational
standards as may be laid down or approved by the State
and to ensure the religious and moral education of their
children in conformity with their own convictions.

4. No part of this article shall be construed so as to interfere
with the liberty of individuals and bodies to establish and
direct educational institutions, subject always to the
observance of the principles set forth in paragraph | of
this article and to the requirement that the education
given in such institutions shall conform to such minimum
standards as may be laid down by the State.

Article 14

Each State Party to the present Covenant which, at the time
of becoming a Party, has not been able to secure in its
metropolitan territory or other territories under its
jurisdiction compulsory primary education, free of charge,
undertakes, within two years, to work out and adopt a
detailed plan of action for the progressive implementation,
within a reasonable number of years, to be fixed in the plan,
of the principle of compulsory education free of charge for
all.

Convention on the Rights of the Child
Article 28

1. States Parties recognize the right of the child to
education, and with a view to achieving this right

10



progressively and on the basis of equal opportunity, they
shall, in particular:

(a) Make primary education compulsory and available free to
all;

(b) Encourage the development of different forms of
secondary education, including general and vocational
education, make them available and accessible to every
child, and take appropriate measures such as the
introduction of free education and offering financial
assistance in case of need;

(c) Make higher education accessible to all on the basis of
capacity by every appropriate means;

(d) Make educational and vocational information and
guidance available and accessible to all children;

(e) Take measures to encourage regular attendance at
schools and the reduction of drop-out rates.

2. States Parties shall take all appropriate measures to
ensure that school discipline is administered in a manner
consistent with the child's human dignity and in
conformity with the present Convention.

3. States Parties shall promote and encourage international
cooperation in matters relating to education, in particular
with a view to contributing to the elimination of ignorance
and illiteracy throughout the world and facilitating access
to scientific and technical knowledge and modern teaching
methods. In this regard, particular account shall be taken
of the needs of developing countries.
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First Protocol, European Convention on Human Rights
(as incorporated into UK law through the Human Rights
Act)

Article 2: Right to education

No person shall be denied the right to education. In the
exercise of any functions which it assumes in relation to
education and to teaching, the State shall respect the right
of parents to ensure such education and teaching in
conformity with their own religious and philosophical
convictions.?

Millennium Development Goals and Indicators

Goal 2: Achieve universal primary education
Targets Indicators

Target 2.A: Ensure that, by 2015, 2.1 Net enrolment ratio in primary

children everywhere, boys and education

girls alike, will be able to complete 2.2 Proportion of pupils starting

a full course of primary schooling grade 1 who reach last grade of
primary
2.3 Literacy rate of 15-24 year-
olds, women and men

! Note that the UK entered a reservation to this article in 1952,
stating: ‘At the time of signing the present (First) Protocol, | declare
that, in view of certain provisions of the Education Acts in the United
Kingdom, the principle affirmed in the second sentence of Article 2 is
accepted by the United Kingdom only so far as it is compatible with the
provision of efficient instruction and training, and the avoidance of
unreasonable public expenditure’.
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Goal 3: Promote gender equality and empower women

Targets Indicators

Target 3.A: Eliminate gender disparity in 3.1 Ratios of girls to boys
primary and secondary education, in primary, secondary and

preferably by 2005, and in all levels of tertiary education
education no later than 2015

Discussion points

What distinctions do Forum members draw between

rights and matters that should and should not be
included in a Bill of Rights?

By what criteria should we determine what rights and
matters belong in a Bill of Rights, legislation or in

government programmes? Please use specific rights and
matters as illustrations.
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SHOULD PROVISIONS RELATING TO SPECIFIC
POPULATION GROUPS BE MAINSTREAMED
THROUGHOUT THE BILL OF RIGHTS OR SEPARATED
OUT IN DISCRETE SECTIONS?

Provisions that are specific to a particular group may be
mainstreamed through the text of a general document or
section or alternatively they may be given a specific
document or section to themselves. In relation to aspects of
criminal justice relating to children, for example, the
Universal Declaration of Human Rights has nothing specific
to children (see Articles 10 and 11 above) while the
International Covenant on Civil and Political Rights (Article
14.4 above) and the European Convention on Human Rights
(see Articles 5(d) and 6(1) above) refer to child specific
iIssues within articles of general application. The Convention
on the Rights of the Child, a child specific treaty, deals
extensively with criminal justice in relation to children.

Convention on the Rights of the Child

Article 37
States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment. Neither
capital punishment nor life imprisonment without possibility
of release shall be imposed for offences committed by
persons below eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawfully
or arbitrarily. The arrest, detention or imprisonment of a
child shall be in conformity with the law and shall be used
only as a measure of last resort and for the shortest
appropriate period of time;
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(c) Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human
person, and in a manner which takes into account the needs
of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is
considered in the child's best interest not to do so and shall
have the right to maintain contact with his or her family
through correspondence and visits, save in exceptional
circumstances;

(d) Every child deprived of his or her liberty shall have the
right to prompt access to legal and other appropriate
assistance, as well as the right to challenge the legality of
the deprivation of his or her liberty before a court or other
competent, independent and impartial authority, and to a
prompt decision on any such action.

Article 40

1. States Parties recognize the right of every child alleged
as, accused of, or recognized as having infringed the
penal law to be treated in a manner consistent with the
promotion of the child's sense of dignity and worth, which
reinforces the child's respect for the human rights and
fundamental freedoms of others and which takes into
account the child's age and the desirability of promoting
the child's reintegration and the child's assuming a
constructive role in society.

2. To this end, and having regard to the relevant provisions
of international instruments, States Parties shall, in
particular, ensure that:

(a) No child shall be alleged as, be accused of, or recognized
as having infringed the penal law by reason of acts or
omissions that were not prohibited by national or
international law at the time they were committed;
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(b) Every child alleged as or accused of having infringed the
penal law has at least the following guarantees:

(i) To be presumed innocent until proven guilty
according to law;

(i) To be informed promptly and directly of the charges
against him or her, and, if appropriate, through his or
her parents or legal guardians, and to have legal or
other appropriate assistance in the preparation and
presentation of his or her defence;

(iii) To have the matter determined without delay by a
competent, independent and impartial authority or
judicial body in a fair hearing according to law, in the
presence of legal or other appropriate assistance and,
unless it is considered not to be in the best interest of
the child, in particular, taking into account his or her
age or situation, his or her parents or legal guardians;

(iv) Not to be compelled to give testimony or to confess
guilt; to examine or have examined adverse witnesses
and to obtain the participation and examination of
witnesses on his or her behalf under conditions of
equality;

(v) If considered to have infringed the penal law, to
have this decision and any measures imposed in
consequence thereof reviewed by a higher competent,
independent and impartial authority or judicial body
according to law;

(vi) To have the free assistance of an interpreter if the
child cannot understand or speak the language used;

(vii) To have his or her privacy fully respected at all
stages of the proceedings.
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3. States Parties shall seek to promote the establishment of
laws, procedures, authorities and institutions specifically
applicable to children alleged as, accused of, or
recognized as having infringed the penal law, and, in
particular:

(a) The establishment of a minimum age below which
children shall be presumed not to have the capacity to
infringe the penal law;

(b) Whenever appropriate and desirable, measures for
dealing with such children without resorting to judicial
proceedings, providing that human rights and legal
safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and
supervision orders; counselling; probation; foster care;
education and vocational training programmes and other
alternatives to institutional care shall be available to
ensure that children are dealt with in a manner
appropriate to their well-being and proportionate both to
their circumstances and the offence.

Discussion points

- From a protection perspective, what views do Forum
members have on ‘mainstreaming’ and the inclusion
of discrete sections on specific population groups?

- What, if any, specific population groups do Forum
members think should be given separate sections in
a Bill of Rights? What arguments would you present
In support of or in opposition to these groups being
given separate sections?

- What are the criteria for deciding whether a provision
should be mainstreamed or separated out?
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