As discussed at the last meeting, below is the text of the equality provisions as taken from the
prevoius working group paper, and then the provisions of the European Convention
on Human Rightswit h any possible add itions astracked changesand some comments
added in for your information.

Propose d Equality Clauses for the Bill of Ri ghts

1. Pream bular paragraph on equality

"To honour t hose who have gone b efore, we commit ourselve s to a fresh

start, in which we firmly dedicate ourselves to t he achievement of

reconciliation, tolerance and mutual trust; to the protection and vindication

of the human rights of al |; and to partnership, equality and m utual respec t as

being the proper basis of all human relati onships".

2. Gener al equality clause

"All persons are egual before and under the law an d have the right to equal

protection and equal benefit of the | aw."

3. Positive Acti on clause

"Equality includes the full and equal enjoyment of all rights and freedoms.

Laws, programmes or activities aim ed at achieving an d sustaining full and

effective equality, in particular to reduce ineq ualities af fecting disadvantaged

groups, and which m ay include specif ic measure s for individua Is from such

groups, shall be required in furtherance of these objec tives. Such laws,

programmes or activities shall not const _itute discriminat ion".

4. Gener al non-discrimination clause

"All persons have the rightt o be protected from any direct or indirect

discrimination whatsoever on grounds of race or et hnic origin, colour, sex,

gender, marital or fami ly status, language, religion or belief , political or

other opinion, possession of a crim inal or political convict ion, national or

social or econ omic origin, birth, disa bility, age, sexual orientat ion or other

status"

Comment [RHM1]: ‘ political
opinion’, if you look at the ECHR
and other def initions, eg. Fr om
refugeelaw, is supposed to havea
broad interpretation. This isalso
suggested by the words® or other’.
In refugee law it would seem t hat
the key thing is whether the
individual holds views that are not
tolerated by theauthorities or
society. Inthissense, therefore,
athough broad, it may not
necessarily cover persons who
have been convicted of offences,
whether they be political or not. If
you do include the term
‘possession of a criminal or
political conviction' then this
would aways bebalanced by the
ability of the state to discri minate
against someone onthis basis if it
were just if iable.




5. Clause defining direct discrimination

"Direct discrimination shall be taken to occur when a perso n has suffered,

will or would suffer disad vantage on the basis of any of the grounds in clause

(4 - see above), unless permitt ed by the provisions of this Bill of Rights as

stated in clause 8 below.

6. Clause defining harassment as a form of discrimination

"Harassm ent shall be deemed to be a form of discrim ination within the

meaning of paragraph (see clause 4 above), when unwanted conduct related

to any of the grounds referred to i n clause (see clause 4 above) takes place

with the purpose or effect of violating the physical integri ty or dignity of a

person, or of creating an intimidating, hostil e, degrading, humiliatin g or

offensive enviro nment"

7. Clause defining indirect discrimination

"Indirect discrimination shall be taken to occur where an apparently neutral

provision, criter ion or practice would p ut any persons at a disadv_antag e by

virtue of the ir status unde r clause (see 4 above), unless that provision,

criterion or practice is objectively justified by a necessary aim, and the

means of achieving that aim are appro priate and pr oporti onate".

8. Clause defining exce ptions

"A difference of treatment w hich is based on a ch aracterist ic related to any of

the grounds referred to in cl ause (4 above) shall not constitute discrimination

where, by reas on of the nature of the particular activi ties concerned, or of the

context in which they are carried out, such a ¢ haracteristic constitutes a

genuine an d determ ining require ment, provided that the objective is

legitimate and the requirement is proportionate".

Avrticle 2 — Right to life



1 Everyone's right to life shall be protected by law. _The death penalty shall be /f
aboli shed. No one shall be condemned to such peral ty or executed.
2  Deprivation of life shal not be regarded as inflicted in contravention of this article

when it resultsfrom the use of force w hich isno more t han absolutely necessary:

Deleted: Noone shall be
deprived of his life intentionally
save in the execution of a sentence
of a court following his conviction
of a crime for which this penalty is
provided by law.

Comment [RM2]: This
wording isfrom Protocol 13 to the
ECHR t o whichthe UK islegally
bound.

a indefence of any person from unlawf ul violence;

b in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

c inactionlawfully taken for the purpose of quelling a riot or insurrection.

Law enforcement offici d sshall not use firearms agai nst person s except i n self -defence or
defence of others agai nst the i mminent threat of death or serious injury, to prevent the
perpetration of apartic ularly serious crimeinvolving gravethreat to life, to arrest aperson

Comment [RHM3]: Thiscould
be alternat ive wording, it is taken
from UN Basic Princ iples onthe
Use of For ceand Firearms by Law
Enforc ement Officials, 1990, para
9.

presenting such adanger and resist ing their authority, or to prevent hisor her escape, a nd only
when less e xtreme means are ins ufficient to achieve t hese objectives. In any event, i ntentional
lethal use of firear ms may only be made when strictly unavoidablein order t o protect life.

The state shall prohibit by [aw all extr a-legal , arbitr ary and summary executions and shal |
ensure that any such executions are recognized as offences under their cri minal laws and are
punishable by appropriate pe nalties which take i nto account the seri ousness of such offences.

Comment [RHM4]: You asked
for other wording on these
provisionson the use of force. This
comes from UN Principles on the
Effective Prevention and
Investigation of Extra-Legal,
Arbitrary and Sum mary
Executions, ECOSO C Res olution
1989/65, 1989, para 1

Exceptiond circumstances includi ng astate of war or threat of war, internal poli tical
instabili ty or any other public emergency may not bei nvoked as ajustificatio n of such
executions.

Law enforcement offici ds may use force onl y when strictly necessar y and to the extent
required for the perf ormance of their duty.

Law enforcement officids, in carrying out their duty, shall, asfar aspossible , apply non-
violent means bef ore resorting to the use of force and firear ms.

The state shall prohibit the use of those firear ms and ammunition that cause unwarranted

Comment [RHM5]: You asked
for other wording on these
provisionson use of force. This
wording comes from the UN Code
of Conduct for Law Enforcement
Officials, GA Resolut ion 34/169,
17 December 1979, Article 3.

Note the term*strictly’ here may
not be the same standard as
‘absolutely’ in Article 2(2).

injury or prese nt an unwarranted risk.

Theobligationto protect theright to lifer equirest hat there shoul d be some form of prompt,
independent, public and effective official investigation. .

Comment [RHM6]: Taken
from UN Basic Princ iples onthe
Use of For ceand Firearms by Law
Enforc ement Of ficials, 1990, para
4.

The state should not practice, permit or tolerate enforced disappearances and should establish
effective facilities and procedures ot investigate thoroughly cases of missing and
di sappeared personsin circumstances which may involve aviolati on of theright

Comment [RHM7]: Taken
from UN Basic Princ iples onthe
Use of For ceand Firearms by Law
Enforc ement Of ficials, 1990, para
11(c).

to life.

No ore shall be involuntarily returned or extradited to a country where there are substantial
grounds for bel ieving that he or she may become a victim of extra-legal, arbitrary
or summary execution in that courtry.

/

Comment [RHM8]: Wording
taken from Hum an Rights
Committee General Comment
No.6, par a4; and De clarat ion on
the Protection of All Personsfrom
Enforc ed Disappearanc es, GA
Resolution 47/133, 18 December,
Article 2.

" comment [RHM9]: Wording

from UN Principleson Effective
Prevention and Investigation of
Extra-Legal , Arbitrary and
Summary Executions, ECOSOC
Res1989/65, 1989, para 5. You
may want to broaden this to 'be
deprived of their right to life' rather
than 'become a victim of
...execution'. Thiscould then
cover the death penalty in other
countries.




Article 3 — Prohibition of torture

No ore shall be subjected to torture or to cruel, inhuman or degrading treatment or

punishment.

The state must not expose individuals to the danger of torture or cruel, inhuman or degrading

treatment or punishment upon return to another country by way of their extradition, expulsion

or refoulement.

The state must enact legislative provisions to prohibit the use of admissibility in judicia

proceedings of statemerts or confessio ns obtai ned through torture or_other prohibited treatment.

/r Comment [RM10]: Taken

from General Comment No.20 of
UN Human Ri ghts Committee,

para 9.

States parties shoud take appropriat e and effective measures to overcome al forms of

gender-based viol ence, whether by public or private act.

Comment [RM11]: Taken
from General Comment No.20 of
UN Human Ri ghts Committee,
para 12.

Avrticle 4 — Prohibition of slavery and forced | abour
1 Nooneshal beheld indavery or servitude.
2 Nooneshal be required to perform forced or compulsory | abour.

3  For the pupose of this article the term “forced or compulsory labour” shall not

include

a

d

Traffic in and exploitation of human beings and other similar forms of forced labour are

any work required to be done in the ordinary course of detention imposed
according to the provisionsof Article5 of thisConvertion or duri ng conditional

release from suc h detention;

any service of a military character or, in case of conscientious objectors in
countries where they are recognised, service exacted instead of compulsory

mili tary service;

any service exacted in case of an emergency or calamity threateni ng the life or
well-being of the community;

any work or service which for ms part of normal civic obligations.

[ comment [RHM12]: You

asked me tofind some pr ovisions
on domest ic violence, when we
wered iscussing Article 4 below. It
seems better placed here. This
wording is from the Committee on
the Elimination of Discri mination
Against Wo men, Gener al
Recommendat ion No.19, 11"
Session, 1992, section 2 4(a).

prohi bited and shal | be offe nces punishable by law. The states shall protec t and assist victi ms of
such traffi cking and exploitation with full respect for their human rights, taking i nto account in
particular the age, gender and special needs of victims.

Avrticle 5 — Right to l iberty and sec urity

1 Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a proced ure prescribed

by law:

a

b

the lawful detention of a person after conviction by acompetent court;

the lawful arrest or detention of a person for non- compli ance with the lawful
order of acourt or in order to secure the fulfilment of any obli gation prescribed

{ comment [RHM13]: You

wanted meto check out whet her
thisachieved the correct balance
between prisoner sbeing given
incentives and rew ards for working
in prison and not being for ced to
do so. Theinter pretation of this
provision by the European Court is
that work th at does not ‘go beyond
what is “ordinary” in this cont ext
since it wascalculated to assist
him in reintegrating himseff into
society”’ wi Il not violatethis
Article. It may be, on this basis,
that you want to leave the wording
asitis?

The UN Standard Minimum Rules
for the Treatment of Prisoner s
providet hat ‘all prisoners under
sentence shal | be required to work,
subject to their physical and
mental fitness as deter mined by a
medical officer' and 'so far as

possi blethework provided shal |
be such aswill maintain or
increase the prisoners abi lity to
earn an honet living after release,
rules 71(2) and (4). Do you want to
include something likethis?

{ Comment [RHM14]: Taken

from Indian Const itution, Article
23.

{ Comment [RHM15]: Taken

from Protocol to Prevent, Suppress
and Punish Trafficking in Persons
Especialy W omen and Children,
Supplement ing the United Nations
Convention Agai nst Transitional
Organized Cri me, Ress.55/25, 15
November 2000; and
Recommended Principles and
Guidelines on Human Rights and
Human Trafficking, Repor t of
UNHCHR, E/2002/68/Add. 1, 20
May 2002.




by law;

the lawful arrest or detention of a person e ffected f or the purpose of brin ging him
before the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to prevent
his committing an of fence or fleeing after havi ng done so;

the detention of a minor by lawful order for the purpose of educationa
supervision or his lawful detention for the purpose of bringi ng him before the
competent | egal authori ty;

the lawf ul detention of persons for the prevention of the spreading of infectious

di seases, of persons of u nsound mind. - { comment [RHM16]: | deleted
the other wordsat your request . If
. . . . you are unhappy with the term
the lawf ul arrest or detention of aperson to prevent his effecting an unauthorised Ureound mind youlcouldussthe

entry into the country or of a person against whom action is being taken with a term‘mental disorder’ which is

vi ew to deportation or ext radition. (o) Cn S o | g

( Deleted: , acoholics or drug
addicts or vagrants




2  Everyone who is arrested and detained shall be informed promptly, in a language

which he understands, of the reasons for his detention or arrest and of any charge

agai nst him.

Every individual arrested or detained has the right to communicate promptly with, and to be
visited by a medical practitioner, a legal representative of their choice, and, under

appropriate su pervision when t he investi gation so requires, by af amily member.
Everyonewho isarrested or detained has the right to remain sil ent.

Everyone arrested or detained shall have the right to have the validity of the arrest or detenti on
determi ned promptly by way of habeas corp usand to bereleased if the arrest or detention is not
lawful.
3  Everyone arrested or detained in accordance with the provisions of paragraph 1.c of
this article shall be brought promptly before aj udge or ot her officer aut horised by law
to exercisejudicial power and shall be entitled to trid within a reasonable time or to
release pending trial. Release may be conditioned by guarantees to appear for tria I.

Everyone who isdeprived of his liberty by arrest or detention shall be entit led to t ake
proceedings by which the lawfulness of his detertion shall be decided speedily by a
court and hisrelease ordered if the detention is not lawful.

Everyone who has been the victim of arrest or detention in contravention of the
provisions of this article shall have an enforceable right to compensation and an
effectiveremed y.

No one shd |l be deprived of their liberty on the ground of failure to pay maintenance or a debt,
fine or tax, unlessthe court considers that the person has wilf ully refused to pay despite having
the meansto do so.

A woman shall havethe right to keep her child with her in prison until the child reachesthe age
of one.

The state has an obli gation to recognise that custody for pregnant mothers and mothers of
young children shoud only ever be used as alast resort for those women convicted of the
most serious offences and who represent a danger to the community. The state has an

obligation to develop and use community based pe naltiesfor mothers of young chil dren and to
avoid the use of priso n custody.

Where the defendant has child carin g responsibilities, t he principl e of the best interests of the
child must be carefull y and independently considered b y competent professio nals and taken
into account in all decisi onsreated to detention. i ncluding pre-trial dete ntion and sentencing,
and decisions ¢ oncerning the place ment of the child.

The different categori es of pri soners s hall be kept in separate institutions or parts of i nstitutions
taking account of their sex, age. criminal record, mental hedlth, the legal reason for their
detention and the necessi ties of their treatment.

Where the courts are consid eri ng the seriousness of an of fence, an of fence will be considered to
be aggravated by hostility if hostili ty was based on thevictim’s actual or perceived race, ethnic
origin, colour, sex, gender, marital or family status, language, reli gion or belief, political or

other opinion, possessio n of acriminal or political conviction, nationa or socia or economic
origi n, birth, disabil ity, age, sexual orien tation.

/

S

Comment [RHM17]: From
South African Constitution,
s.35(2)(f), athough contains more
detai Is of family members, Human
Rights Committee, General
Comment No.20, par all.

Comment [RHM18]: We
didn’ t discuss this but do you want
to include it?

Comment [RHM19]: General
provision wanted on habeas
corpus. This takes mostly the
wording of the New Zealand Bill
of Rights, s.23(1)(c).

___— Comment [RM20]: From

Constitution of Fiji, section 23(2).
Is the latter too restrictive

| Comment [RHM21]: Wording

taken from Consideration of the
Reports Submitted by States
Parties under A rticle 44 of the
Convention on the

Rights of the Child, Concluding
obser vations: Thailand,

CRC/C/ THA/CO/2, par agraph 48.

Comment [RHM22]: You
wanted some provision on

dif ferent c ategories of prisoners
and reasonsfor their detention.
This istaken fromthe UN
Standard M inimum Rules for the
Treatment of Prisoners, s.8( 1).

Comment [RHM23]: You dso
asked me to look & haecrimes. It
would seem t hat this might be
better pleced in the equal ity
sections? Thiswor ding is based on
the Criminal Justice (No.2) (NI)
Order 2004.

Comment [RHM24]: See
further discussion on possession of
criminal or political conviction in
equal ity provisions.




Avrticle 6 — Right to a f air trial

1 In the determination of his civil rights and obligations or of any crimina charge
agai nst him, everyone isentitledtoa far and public hearin g wi thin areaso néble time
by an independent and impartial tribuna established by law. Judgment shall be
pronounced publicly but the press and publi c may be excluded from al or part of the
trial in the interests of morals, public order or national security in a democratic
soci ety, where the interests of juveniles or the protecti on of the private life of the
parties so require, or to the extent strictly necessary in the opinion of the court in
specid circumstances where pu blicity would prej udicet he interests of justi ce.

2  Everyone charged with a crimina offence shall be presumed innocent until proved
gui Ity accordin g to law.

3 Everyone charged with acrimina offence has the following min mum rights:

a tobeinfor med promptly, in alanguage whi ch he understands and i n detail, of the
nature and cause of t he accusati on agai nst him;

b  tohave adequate ti me and facilities for the preparation of his defence;

c todefend himself in person or through legal assistance of hisown choosingor, i f
he has not sufficient means to pay for legal assistance, to be given it free when
the interest s of justice so require;

d toexamineor have examined witnesses a gainst him and to obtai n the attendance
and examination of witnesses on his behalf under the same conditions as
witnesses against him;

e to have the free assistance of an interpreter i f he cannot understand or speak the
language used in court.

Steven, issuesto conside r expressly mentioning :

-expand to i ncl ude duty on state to give reason s for admi nistrative dec isions

-6(1) : ‘without undue delay’ rather than ‘within a reasonable time’. ICCPR General
Comment, No.13, para 10

-Right to an appeal, ICCPR Article 14(5)

-Right to trial by jury, or same procedure apply to dl, Human Rights Committee concluding
observationson UK report, para 18.

-Not testify against self, ICCPR General Comment No.13, para 14.

-Provisi onson | awyers, Basic Principleson Role of Lawyers, para 1, access
-Cross referenceto juvenile group




Avrticle 7 — No punishment without law

1 Nooneshdl beheld guilty of any criminal of fence on account of any act or omission
which did not consti tute a crimina offence under national or international law & the
time when it was committed. Nor shall a heavier penalty bei mposed t han the one that
was applicable at thetimethe crimi na offence was com mitted.

2  This aticle shal not prgudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was cri minal according to the
general principles of lav recognised by civi lised nations.

Avrticle 8- Right to respect for private an d family life

1 Everyone has the right to respect for his private and family life, his home and his
correspondence.

2  There shal be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, publi c safety or the economic well-being of the
country, for the prevention of disorder o r crime, for the protection o f health or morals,
or for t he protection of therights and freedoms of others.

Avrticle 9 — Freedom of thought, conscience a nd religion

1 Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religon or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practi ce and observance.

2  Freedom to manifest one's religion or belief s shall be subject only to such limi tations
as are prescribed by law and are necessary in a democratic society in the i nterests of
publi c safety, for the protectio n of public order, health or morals, or for the protection
of the ri ghts and freedoms of others.

Steven, other issuesto include :
-oaths contrary to belief , e.q. Article 35 Fiji Constitution

Avrticle 10 — Freedom of expression

1 Everyone has theright to freedom of expression. This right shal ind ude freedom to
hold opinionsand to receive and impart information and ideas without i nterference by
publi ¢ authority and regardiess of frontiers. This article shdl not prevent States from
requiring the li censing of broadcastin g, television or cine ma enterprises.

2 Theexercise of t hese freedoms, sinceit carries with it duties and responsibil ities, may
be subj ect to such formalities, conditi ons, restrictions or pe naltiesas are prescri bed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of inf ormation recei ved i n confidence, or for maintai ning



the authority and imparti ality of the judiciary.

Steven, other issuesto consider :
-access to information, bolstering this: Council of Europe Recommendation 2002(2) on
Access to Official Documents
-journalistic freedom ? South African Co nstitution, s.16, but balance with A rticle 8
-free speech in the context of electi ons, e.g Bowman v UK (or p ut under Protocol 1, Article

3 di scussions)




Article 11" — Freedom of assembly and association

1 Everyone hastheright to freedom of peacef ul assembly and to freedom of association
with others, including the right to form and to join trade unions for the protectio n of
hisinterests.

2 No redtrictions shal be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in ademocratic society i ntheinterest s of national
security or public safet y, for the prevertion of disorder or crime, for the protection of
heal th or morals or for the protecti on of therights and freedomsof others. T hisarticle
shall not prevent the imposition of lawful restrictions on the exercise of these rights
by members of the armed f orces, of the police or of the administration of the State.

Steven, other thingsto consider :
-issues surrou nding marches, parades, €t c.
-express inclusion of poltiical parties: right to join, form (although not necessarily with

state funding)
-more reference to | abour law here ?

Avrticle 12 — Right to marry

Men and women of marriageable age have the right to marry and to found a family,
according to the nationd laws gover ning the exercise of t hisright.

Steven :
-civil partnerships

Avrticle 13 — Right to an effective remedy

Everyone whoseri ghts and freedoms as set forth in this Convention are viol ated shdl
have an effective remedy before a national authority notwithstanding tha the
violation has bee n committed by persons acting in an official capacity.

-not currently i ncluded in H uman Rights Act but good reasons to have as separat e right

Article 14 — Prohibition of discrimination

The enjoyment of theri ghts and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or socid orign, association with a national
minority, property, birth or other status.

Dealt wit h under equality provisions

Avrticle 15 — Derogation in time of eme rgency

1 Intime of war or other public emergency threatening the life of the naion any High
Contracting Party may take measures derogating from its obligati ons under this

Heading added according to the provisions of Protocol No. 11 (ETS No. 155).



Convention to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent wi th its other obligations under inter national
law.

2 Noderogation from Article 2, except i nrespect of deat hs resulti ng from lawful acts of
war, o from Articles 3 4 (paragraph 1) and 7 shall be made under this provison.

3 Any High Contracting Party availing itself of this right of derogaion shall keep the
Secretary General of the Council of Europe fully informed of the measures which it
has taken and the reasons therefor. It shall also inform the Secretary Genera of the
Courxil of Europe when such measures have ceased to operate and the provisions of
the Convention are agai n bei ng fully executed.

Do you want to include a general derogatio n provisi on ? | think there are some problems with
doing so.

If do have one, then consider broadening rightsthat non-dero gable, e.q. tofair tria, equliaty and
dignity, religious belief (ICCPR Genera Comment, No.22, para 1), see South African
Constitution s.37.

Other provisions not included

Property, Article 1, Protocol 1, but need to balance freedom of expressi on withthis

Participation rights, Protocol 1, Article 3 refernece to free e ections, but fegli ng that want more
than this: right to participation, right to vote, representation, etc. NIHRC previous draft
reference to de mocratic rights, but not quite hit the mark. Consider t herefore :

-Human Rights Committee, concludi ng observati ons on UK report, para 10.

-ICCPR Article 25 and Genearl comment No.25

-South A frican cnostitution, s.19

-Papua New Guinea Constitution s.50

Freedom of movement: fourth protocol to ECHR, UK not party
- ICCPR, Artide12
- S52 PapuaNew Guinea Constitution
- S.21, South Africa Constitution
- Human Rights Committee Genear Comment N0.27 and r ef ugees, Ge neral co mment
No.22 CERD
-  New Zedland Bill of Rights, s.18

Right to nationaity?
- CERD. Article 5(d)(iii)
- Council of Europe Recommendation on ri ghtsto nationality
- EC directive on rightsto betreated as if an EC citizen

Genearl right to di gnity
- find in number of constitutions: Article 15 G hana Constitution, s.10 South African
Constitution, Article 10 ICCPR.
- Bolstersprotec tion for other rights and potential vy fill s gaps?
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