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The debate about the justiciabi lity of social and economic rights is an old and well-worn one.  In 

recent years, with an increas ing number of countries including soc ial and economic rights in 

their constitutions, and with domestic courts and regional bodies routinely adjudicating and 

ruling upon social and economic rights claims, the trend has been to pron ounce that the debate is 

over, and that social and economic rights have been proven to be justiciab le.  As socia l and 

economic rights are litigated direct ly and indirectly before regional bodies, including the African 

Commission on Human Rights, 1 the Inter-American Commission of Human Rights, 2 the Inter-

                                                  
1 See, e.g.,  v. Communicati on 241/200.  Decided at 33rd Ordinary Session of the 
African Commission, 15-29 May 2003(dealing with the right health of mental health patients) ; v

African Commission on Human Rights, Case No. 155/96, Decision made at 30th Ordinar y Session, Banjul, 
The Gambia, from 13th to 27th October 2001 (dealing with the right to health and the implie d rights to food and 
housing).  For more on the  Commission’s t reatme nt of social an d economic rights,  see Joe Olak a-Onyanga, ‘Beyond 
the Rhetoric: Reinvigorating the Struggle for Economic and Social Rights in Africa’, 

 (1995), 1; Danwood Chirwa, ‘African Huma n Rights System: The Promise of 

Introduction

In this paper we consider the question of the justiciability of social and economic rights, both 

from a conceptu al and an experienti al perspective.  We first review some of the major 

concerns that are raised about whether social and economic rights can or should be, 

adjudicated by courts, drawing on comment ary from both experts and judicial and quasi-

judicial bo dies conside ring this question.  This is followed by an overview  of the growing bo dy 

of jurisprudence from domestic courts, regional and international bodies  which have 

adjudicated socia l and eco nomic rights,  This is pr ovided in order to give a better sense of wh at 

the adjudication of social and economic rights really looks like, and how courts and other 

bodies solve the pr oblems that have been rai sed about the just iciability of these rights.

1.  What is at Stake in the Just iciability Debate?

Puroh it and Moore Gambia, 
SERAC and CESR . 

Nigeri a 

Californi a Western 
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American Court of Human Rights, 3 the European Co mmittee of Social Rights4 and the European 

Court of Hu man Rights, 5 and in many domestic courts 6, it becomes increas ingly difficult to a rgue 

with any credib ility that these r ights are not justic iable.

Yet, as the recent discussions at the United Nations about  an optional protocol to establish a 

complaints mechanism to the International Covenan t on Economic, Socia l and Cultural Rights 

(ICESCR) have shown, there remains res istance to recogn ising the fu ll justic iability of soc ial and 

economic rights on the part of some states.  A Working Group established to consider the 

optional protocol has heard from a number of experts that social and economic rights must  now 

be agreed to be justiciable .7   But this has not resolved the issue.  While states less favourable  to 

an optional protocol such as Canada and the U.K. are now more cautious about insisting in 

simpl istic terms that social and economic rights are not justiciable,  they continue to question the 

value of a complaints and adjudication procedure for many aspects of social and economic rights 

on the basis of the alleged “vagueness” of those rights and the inappropriateness of interference 

with governments ’ decisions about socio-economic policy.  In order to get the support of these 

states at the new Human Rights Council for a resolution mandating the Working Group to 

proceed with drafting  an optional protocol, the resolution was a ltered to ensure that any first draft  

                                                                                                                                                                   
Recent Jurisprudenc e on Social Rights’ in M. Langford (ed.) 

(Cambridge U niversit y Press,  forthcoming).
2 See, e.g., Inter-Am. C.H.R. 43, OEA/ser. L/V/ II.47, doc. 13 rev. 1 
(1979) (Annual Report 1978) (dealing with the right to education);  v
Inter-American Commission on Human Rights, Case 12.249, Report No. 29/01, OEA/Ser.L/V/ II.111 Doc. 20 rev. at 
284 (2000) (admissibility decision dealing  with the economic, social and cultural standards enshrined in the OAS 
Charter).  
3 See, e.g., v  Inter-American Cou rt of Human Rights Series 
C, No. 79, 31 August 2 001 (involving the  right to propert y); v , 
Inter-American Commission on Human Rights , Report 28/01, Case 12.189, 7 December 2005  (involving the rights  
of the child).
4 v. , Complaint No. 13/2002, 7 Nov. 2003, (dealing with the education rights of persons 
with autism);  v. , Complaint No. 14/ 2003, 8 Sept. 2004
 (involving, , the right to medic al assista nce of non -nationa ls).
5 For a list of decisions of regional bodies in relation to social and economic rights see A. Nolan et al, ‘Leading 
Cases on Economic, Social and Cultural Rights: Summaries – Working Paper No.2’ (Geneva; COHRE, 2005), 
available at www.cohre .org.
6 Jurisdictions in which social and economic rights have been deemed justiciable and judicially enforceable include ,

, Bangladesh Colombia, Finland,  Kenya, Hungar y, Latvia, the Philip pines,  Switzerland, Venezuela,  South 
Africa,  Ireland, India, Argentina and the USA.  For a more details of decisions of national courts involving 
justiciability of social and e conomic rights,  ibid. 
7 Report from the First Session of the Open-Ended Working  Group to consider options for an Optional Protocol to 
ICESCR (2004) E/CN.4/2004/44; Report from the Second Session of the Open-Ended Working Group to consider 
options for an Optional Prot ocol to ICESCR (200 5) E/CN. 4/2005/52 

Social  and Eco nomic Rights Jurisprudence: Emerging 
Trends i n International and Comparative L aw 
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prepared by the Chairperson would include options which would limit the “scope and 

applicat ion” of a complaints procedure.8  Some states continue to argue that a complaints  

procedure should be limited to only some components of rights under the ICESCR, or that this 

optional protocol, unlike those establ ished for other human rights treat ies, should provide states, 

upon ratification of the Optional  Protocol,  with an “à la carte”  choice  of which rights the 

complaints procedure wo uld cover. 

It is thus clear that the question s of how far to go in creating institutional mechanisms for the 

adjudication and enforcement of social and economic rights, how to demarcate the role of courts  

or other bodies in adjudicating those rights, and how to frame the relationship of these 

institutional mechanisms with the elected branches of government in this area remain real and 

important. 

We have come to realise that the notion of what is ‘justiciab le’ is largely determined by 

assum ptions about the role and compete nce of courts, and that these assumptions themselves 

must be subject to question.  The question of what rights or components of rights should be 

subject  to adjudication and remedy by courts or other bodies raises critical questions about how 

governments are to be made accounta ble, in pract ical terms, to human rights norms.  Our 

understa nding of the role of courts must evolve with our changing understa nding of fundamental 

rights and respond to new challenges and problems in relation to accounta ble governance and 

human rights. 

When the justiciabi lity debate is situated in a broader framework of questions about human 

rights, social citizenship and accountable governance, tradit ional assumptions  about the role of 

courts are reassessed in terms of the ir implications for r ights–holders. For example, the statement  

that social and economic rights are human rights but that it is not the role of courts or of a UN 

                                                  
8  Human Rights Council, Resoluti on 2006/3, Open Ended Working Group on an Optional Protocol to the 
International Covena nt on Economic, Social and Cultural Rights, para. 2.  Available at 
http://www.ohchr.org/englis h/issues/escr/docs/res200 6_3.pdf.  Canada, for example, explained after the vote that it 
“continued to question the merits of a communications proce dure for economic, social and cultural rights, and was 
concerne d for the potential of undue interferenc e by an international body, and the absence of a clear definition for 
many economic, social and cultural rights, as well as for clear criteria for judging  complian ce.”(UN  Press Release, 
‘Action on Resoluti on on Workin g Group on Optional Protoc ol to the International Cove nant on Economic, Social 
and Cultural Rights’, 29 June 2006).
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body to interfere with governments’ decisions about how to allocate its resources may seem, at 

first instance, to be only about institutional roles.  Yet the statement  translates directly into a 

respon se to those who are denied the basic requirements of security and dignity by poverty,  

homelessness or other violations of social and economic rights. For them, any decision that the 

judiciary should not interfere with governments ’ choices of socio-economic policy and resource 

allocat ion is likely to mean that there will be nowhere for them to go for a hear ing in relation to 

violations of these rights and that no institution will hold governments accounta ble for violating 

them.

States opposed to the Optional Protocol to the ICESCR tend to affirm a commitment to social 

and economic rights as human rights but at the same time argue that there should be no 

interference with governments ’ decisions result ing in violations of these rights.  Denying access 

to any effective remedy when these rights are violated, however, attacks the central place  

accorded to rights holders as the “subjects” of rights.  This is why a process  for hearing and 

adjudicating claims is genera lly seen as central to ensuring meaningful accountabil ity to human 

rights norms.  Questions  about the role of courts  in relation to ESC rights need to be framed 

within a broader commitment to these core human rights values.  If socia l and economic rights 

are recogn ized as centra l to human rights and dem ocratic ac countability,  but stat es have concerns  

about the competence of courts or other bodies to intervene in this area, they might want to 

invest igate how courts  or other bodies can enhance their capacity in this area, or how they can be 

assisted by other institutional actors in performing  their necessary role, rather  than suggesting  

that rights cla imants sho uld be left w ithout any hearing or remedy at al l.

The justic iability debate, seen from the perspective of those whose rights are at stake,  is 

reminiscent of the children’s story called “The Little Engine that Could,” in which passengers 

stranded  in a broken down train seek the help of various train engines to get them over a 

mountain.  The first, powerful engine who is asked for assistance responds that it is not its role.  

“I could, if I would, but I won’t.”  That is the ‘le gitimacy’ concern, that it is  not the role of courts 

to deal with social and economic problems and that to do so would be an inappropriate use of 

judicia l powers.  The second  engine, lacking in self-confidence, says: “I would, if I could, but I 

can’t.”   That is the competency concern, that courts lack the institutional capac ity to deal with 
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social and economic rights violations.  The third engine, the only engine to really consider the 

plight of the passe ngers, focuses on  the importance of the task and manages to pull the train over 

the mo untain.  Scott and Mack lem have observed that, “courts create their  own compete nce.  The 

courage to be creat ive depends on a co nviction that the values at sta ke are legitimate concerns for 

the judiciary.” 9

The U.N. Committee on Economic, Socia l and Cultural Rights (CESCR) has made it clear that, 

regard less of whether or not domestic courts in a particular legal system are able to enforce all, 

or only some aspects of social and economic rights, these rights must still be subject to effective 

remedies. 10    There must be somewhere to go to be heard and there must be an effective remedy 

provided if a right has been violated.  As emphasized by the Committee, this is fundamental to 

the relationship between hu man rights and the rule of law.11

The justic iability debate must also be informed  by an appreciat ion of the role of rights-claiming 

and rights adjudicat ion in our understanding of the contextual meaning of human rights.  Most 

people who have partic ipated in human rights hear ings at the domestic or re gional level will have 

experienced a kind of pivotal moment in the adjudication of a human rights claim when, through 

the “voice” of the rights claimant, the subjective strugg le for dignity and security breaks through 

the lega l argument to bring home t he real issues of human dignity that are at stake in a claim.  

The South  African experience since the adoption  of its new Constitution in 1996 contain ing fully 

justiciab le socia l and economic rights has demonstrated the way in which recognition of the 

justiciab ilty of social and economic rights facilitates the hearing of previously silenced voices.   

There was considerable debate in South Africa surrounding the inclusion and application of 

social and economic rights. 12   This debate touched on all the common concerns  about 

                                                  
9 Craig Scott & Patrick Macklem, ‘Constitutional Ropes of Sand or Justiciable Guarante es? 141 University of 
Pennsylvania Law Review,  Vol. 141  ( 1992) 1, pp. 35 -36.
10 CESCR , (Nineteenth Session, 1998), U.N. 
Doc. E/C.12 /1998/24 (1998), para 2.
11 Ibid. paras 3, 14.
12 For more on the South African debate on the constituti onalisation of social and economic rights, see also, Etienne 
Mureinik, ‘Beyond a Charter of Luxuries: Economic Rights in the Constitut ion’, 

, Vol. 8 (1 992), 646; Nicholas Ha ysom, ‘Constitutionalism, Majoritarian Democrac y and Social a nd economic 
Rights’, , , Vol. 8 (1992), 451.

General Comment No. 9, The Domestic Application of the Covenant

South African Journal on Human 
Rights

South African Jo urnal on Human Rights
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justiciab ility.  The Constitutional Court itself had to address the question  early on in its 
13   However,  upon reading the first decis ion of that Court involving the 

right to have access to adequate housing, the  case,14  one is struck by the fact that the 

debates about whether to make social and economic rights justiciab le were really about  

maintaining the integrity of the Constitution ’s ‘promise’ for all members of society.  Justice 

Yacoob describes the plight of Irene Grootbo om and her family, living under plastic on the 

Wallacedene Sports  Field, with the winter rains arriving.  He writes : “The case brings home the 

harsh reality that the Constitution’ s promise of dignity and equality for all remains for many  a 

distant dream.15 ”   The real issue in the debates about whether to make social and economi c 

rights justiciable was whether Irene Grootboom and others like her would, through a new 

‘adjudicative space’, be able to bring to life this link between socia l and economic rights and the 

promise of dignity and equality that is at the core of a ll human rights. 

International law has long procla imed the interdependence and indivisibility of economi c, socia l 

and cultural and civil and political rights. 16   At a practica l level, this manifests itself in the multi-

dimensionality of most rights claims.  There are socia l and economic rights dimensions  to most 

civil and political rights claims, and civil and political rights dimensions to most social and 

economic rights claims.  Denying judicia l protection to social and economic rights does not 

simply exclude one category of rights.  It excludes a critical dimension of all human  rights, and 

has vast implicat ions for the extent  to which civil and political rights, such as the right to 

equality, will be protected by the courts, particular ly for the most disadvantaged groups in 

society.  Excluding some rights or certain types of governmental obligations from the courts’ 

authority leads to serious inequal ities or hierarchies in the pract ical appl ication of rights, with 

fundamental human rights such as the right to equality or the right to life being enforceable for 

some grou ps and rendered large ly illusory for oth ers.

                                                  
13

 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) para 78) (hereafter the ‘
’).

14 v. 2001 (1) SA  46 (CC) (‘ ’).
15 Ibid,, para 2,  Yacoob J for the court.
16 , e.g., the Vienna Declaration and Programme  of Action (1993) (Article 5) and the Proclamation of Tehran 
(1968) (para 13).  For a discussion of the concept of interdepend ence in the context of human rights, see C. Scott, 
‘The Interdependence and Permeabilit y of Human Rights Norms: Towards a Partial Fusion of the International 
Covenants on Huma n Rights’,   , Vol. 27 (1989), 769, 779-790.

First

Certification Judgment.

Grootboom

Ex Parte Chairperson of the Constitutional Assembly: in re Certificati on of the Constitution of the Republic of 
South Africa 1996 First Certificat ion 
Judgment

South Africa  Grootboom, Grootboom
per

See

Osgoo de Hall LJ
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As noted by the CESCR in its Genera l Comment No. 9 on the Domestic Applicat ion of the 

Covenant

The adoption of a rigid classification of economic, socia l and cultura l rights which puts 

them, by definition, beyon d the reach of the courts would thus be arbitrary and 

incompatible with the princip le that the two sets of human rights are indivisible and 

interdependent.  It would also drastical ly curta il the capacity of the courts to protect the 

rights of the most vulnerable and disadvantaged groups in soc iety.17

In its dismissa l of the first corporate economic rights challenge to government regulat ion under  

the Canadian Charter of Rights and Freedoms, the Supreme Court of Canada noted that, 

“vulnerable groups will claim the need for protection by the government, whereas other groups 

and individuals will assert that the government should not intrude.” 18  Many of the concerns 

about justiciab ility, in fact, relate to the nature of claims advanced by vulnerable groups to 

positive measures from governments, rather than to the social and economic nature of the right 

being claimed.   If courts exhibit a systemic preference for claims challeng ing government  

interference, and a reluctance to engage with claims to positive measures of protection, they 

invariably exclude  critical issues of injustice and inequal ity from judicial review and thereby  

entrench systemic patterns of exclusion.  People with disabi lities, for example, often require 

positive measures to make housing or workplaces accessible , but this is because housing and 

workplaces have been designed as if people with disabilities did not exist.  If claims to positive 

measures or claims affect ing resource allocation such as these are not heard by courts, or if 

courts excessively defer to legislatures in these areas, they exacerbate existing patterns of social 

exclusion and effecti vely deny remedies to the m ost disadvantaged groups in society.  

The issue of whether social and economic rights should be recognized as justiciable is thus really 

more about whose rights will be taken seriously enough to provide for meaningfu l mechanisms  

of enforcement rather than about whether challenges to socio-economic policy in genera l are 

                                                  
17 CESCR,  (Nineteenth session, 1998), U.N. Doc. 
E/C.12/1998/24 (1998), para. 10.
18  v  [1989] 1 S.C.R.92 7,  993.

General Commen t 9, The Domestic Application of the Covenant

Irwin Toy Ltd. . Quebec ( Attorney General)
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properly subject to adju dication and remedy.  This is demonstrated by the fact that many of th ose 

states which argue against a complaints procedure for socia l and economic rights on the basis 

that socio-economic pol icy choices are not justiciab le questions, vigorously promote new 

mechanisms  for the adjudication of the economic rights of investors under trade and investment 

agreements. Complex issues of social and economic policy are often at the centre of disputes 

adjudicated before these fora, and the outcome of cases have important implicat ions for the 

distribution of resources.  

Concern s about the justiciabi lity of social and economic rights have been based on three 

genera l assump tions or propositions: i) that social and economic rights are inherently different 

from civil and political rights; ii) that it is not legitimate or appropriate for courts to intrude into 

the sphere of social and economic pol icy; and iii) that courts or other decision -making bodies 

lack the capacity to properly adjudicate and enforce social and economic rights.  All three of 

these assu mption s are high ly questionable. 

2.1 Characterisat ion of diffe rences between ci vil and polit ical and socia l and economic ri ghts

Many concern s about the justiciab ility of socia l and economic rights are based on inaccurate 

character isations of social and economic rights and their civil and political counterparts.   Claims 

about t he different nature of soci al and econo mic rights and civ il and pol itical rights respecti vely, 

include : (i) the negative/po sitive nature of civil and political and social and economic rights in 

terms of the duties they impose on states; (ii) the notion  that, as rights to resources, social and 

economic rights may not be practicable where such resources are scarce, while civil and political 

rights are always practicab le or realisable; (iii) the belief that the obligat ions imposed by social 

and economic rights are vague and indeterminate in contrast to more prec ise civil and political 

rights, and iv) the idea that the obligation to fulfill or progressiv ely realise socia l and economic 

2. Respondi ng to the Primary Concerns about Justiciability of 

Social  and Econom ic Rights
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rights involves the courts in reviewing state inact ion while civil and political rights involve 

review of state action. 

   

This assertion is based on a misconce ption of the nature of both sets of rights. All human  rights 

require a combination of negative and positive  conduct from states and varying levels of 

resources.19  For instance, an individual’s political right to partic ipate in the political life of her 

state by exercising her right to vote cannot be ensured  without  the state providing that elections 

are held at per iodic intervals. Furthermore, it is clear that socia l and economic rights do not 

merely impose positive obl igations.  Where someone enjoys a social and economic right, the 

state is prohibited from acting in a way that would interfere with or impair the individual’s 

enjoyment of that right. This would occur where restrictive zoning forces shelt ers for the 

homeless out of a neighbourhood in violation of the right to housing, or where the state 

withdraws the funding necessary to maintain local health clinics, result ing in a violation of the 

right to health. 

 The combinat ion of negative  and positive duties imposed by rights has been expressly  

recognised in the phrasing of rights in internationa l human rights treaties 20 , in domesti c 

constitutions 21  in the statements  of international treaty-monitoring bodies 22 , and in national 

                                                  
19 Sandra Liebenberg, ‘The International Covenant on Economic, Social and Cultural Rights and its Implications for 
South Africa’, , Vol. 11 (1995), 359, 362. 
20 E.g. article 2 of the  requires each State Part y to undertake to

 to all individuals … the ri ghts recognize d in the present Cove nant.
21 , e.g., Section 7(2) of the Constitut ion of the Republic of South Africa which provides that the state must 
respect, protect, promote and  fulfil the rights in t he Bill of Rights.
22 See, e.g., the Committee on Economic, Social an d Cultural Rights has re peatedly emphasised  that all human rig hts 
impose three types/levels of obligations on States Parties: the obligations to respect, protect and fulfil.   CESCR, 

 (Twenty-first session, 1999 ), U.N. Doc. (1999), para 46; CESCR, 
(Twenty-ninth session,  2002), U.N. Doc. E/C.12/ 2002/11 (2003), para 

20; CESCR, (Twenty-second  
session, 2000), U.N. Doc. E/C.12/2 000/4 (2000), para 33, and CESCR, 

(Twentieth session, 1999), U.N. Doc. E/C.12/ 1999/5 (1999), para 15.  For the use of this  tri-partite 
typology of obligations see, (Thirty-third session,  
2003), U.N. Doc. CRC/GC/2 003/4 (2003), of the Committee on the Rights of the Child.

i) Civil and political rights impose negative obligations, while social and economic rights give 

rise to positive one s 

South African J ournal on Human Rights
International Covenant on Civil an d Political Rights

See

See
General Comment No.13,The Right to Education
General Commen t No. 15, The Ri ght to Water 

General Comment No. 14, The Right to the Highes t Attainable Standard of Health 
General Comment No. 12, The Right to 

Adequa te Food 
General Comment No. 4, Adolescent Health and Developme nt 

respect and to ensu re
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constitutional jurisprudence. 23    Civil and political rights have been recognised by international,  

regional and domestic judicia l bodies as imposing many positive duties on the state, while socia l 

and econ omic rights have been held to gi ve rise to many neg ative ones.  

While admitted ly social and economic rights often require relatively greater state action for their 

realisation than do civil and political rights, this difference separates the two sets of rights more 

in terms of degree than in kind.24   

The heart of assertion (ii) is that, since civil and political rights are “rights that certain things not 

be done”, they are largely costless or resource-independent, and therefore always realisable.25   In 

contrast, social and economic rights are said to be inevitably resource dependent and, therefore, 

cannot be satisf ied where there is a scarcity of resources.  

The claim that one set of rights is cost less while the other always involves the expenditure of 

resources is clearly unsustainable.  Whether or not a right is cost-free will depend on the 

obligation in question,  rather than the classification of the right imposing that obligation as either 

civil and political or socia l and economic in nature. 26   For example, the provis ion and 

maintenance of the infrastructure crucia l to the realisation of civil and political rights such as the 

right to a fa ir trial will certainly enta il expenditure.  On the other hand, even many o f the positive  

obligations with respect to social and economic rights may, in the longer term, cost not hing at all 

or may actually save the state considerable expenditure.  For instance, ensuring the provision of 

adequate education and training or eliminat ing obstacles to access to land, housing or 

employ ment may significantly reduce state expenditures related to social secur ity, 

unemployment, or ho melessness. 

                                                  
23 See Part 3 below.
24 Philip Alston, & Gerard  Quinn,  ‘The Nature and Scope  of States  Parties’ Obligations under the International 
Covenant on Economic, Social and  Cultural Rights’, , Vol.9 (1987), 156, 183-4.  
25 Robert Plant, ‘Need s, Agency and Rights’ in  C. Sampford & D. G alligan ( eds.), 
(London: Croom Helm, 198 6) 22, 31.
26 This is exemplified by the case of v  (1999 (3) SA 1 (CC); 
1999 (4) BCLR 363 (CC)) in which the Court, in order to afford prisoners the right to vote, directed the Electoral  
Commission to alter its election policy, pla nning and regulations, with manife st cost implications”..

ii) Resource Depende nt Social and Eco nomic Rights v. Cos tless Civil and Polit ical Righ ts 

Human Rights Quarterly
Law, Rig hts and the Welfare Stat e 

August and Another . Electoral Commissi on and Others
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The percept ion of the realisation of civil and political rights as not entai ling expenditure is at 

least part ially rooted in the fact that the societal  structures necessary to ensure such rights are 

already in place in deve loped countries.  It is not that the right to vote does not entail 

expenditure, but rather that this expenditure is not questione d as being required to ensure a 

fundamental right. Thus, the enforceme nt of civil and political rights through resource allocation 

is often seen as less controversia l, and assumed to have less serious implications for existing  

distributions of resources.  

 While  it is true that some obligations with respect to social and economic rights are more likely 

to entail the expenditure of resources than efforts to assure civil and pol itical rights, as with 

claim (i), this difference between socia l and economic rights and civil and political rights is of 

degree, r ather than of nature. 

The idea that socia l and economic rights are inherently so indeterminate as to be incapable of 

judicial enforcement by the courts is belied by the increasing body of jurisprude nce relating to 

such rights at the international, regional and national levels.  As Sandra Liebenberg has pointed 

out, “It is through  recourse to the conventions  of constitution al interpretation and their 

applicat ion to the facts of different cases that the specif ic content and scope of a right emerg es 

with greater clarity … The fact that the content of many social and economic rights is less well-

defined than civil and political rights is more a reflection of their exclusion from processe s of 

adjudication than of their inherent nature.” 27    Indeed, there are strong arguments in favour of 

open-textured framing of all human rights, so that courts are able to respond adequately to 

individual circumstances and historica l developments in concretising  their meaning over  time.

                                                  
27 Sandra Liebenberg, ‘Social and Economic Rights’ in M. Chaskalson et al (eds.), 

(Cape Town; Juta, 1996) 41-11.

(iii) ‘Vague', soc ial and economic rights vs. ‘prec ise’ civ il and political rights

Constitutional Law of South 
Africa 
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Many civil and political rights, such as the right to life, the right to liberty and security of the 

person or the rights to ‘human dignity’ and ‘privacy’, 28  are vague and open -textured in their 

formulation.  Some social and economic rights, in comparison, are given relatively more 

precis ion.  For example, the right to the highest attainable standard of health in the ICESCR  

makes specif ic reference to infant mortal ity, “environmental and industrial hyg iene”, 29  and the 

“treatment  and control of epidemic, endemic, occupational and other diseases” 30  while the right 

to education specifica lly refers to the requi rement that primary education be compulsory and 

free.  

The idea that the obl igation to fulfil or prog ressively realise socia l and economic rights involves 

the courts in reviewing governments’ inaction while civil and political rights involve review of 

state action is s imilarly a gross over-simpl ification. 

Courts have general ly found the state action/inact ion dichoto my extremely problematic as a bas is 

for determining if a right is justic iable, in part because most examples of ‘inaction’ can be recast 

as examples of ‘action’. 31     A failure to prov ide a service, for example, may be recast as a 

decision to limit a programme to particular services, or to refuse to provide one service in favour 

of providing  others.  

On a practical level, the question of whether or not a right is infringed should not depend on 

whether the situation complained of is seen as state action rather than inaction. Where people 

                                                  
28 Adapted from Li ebenberg, ibid..
29 Article 12(2)(b) ICESCR.  
30 Article 12(2)(c) ICESCR.
31  In Canada, the Supreme Court of Canada has recognise d that any attem pt to restrict the role of the court to 
violations of rights on the basis of the “very problem atic distinction” between  legislative action and inaction would 
be both impractical and unfair.  See  [1998] 1 S.C.R. 493, para. 53.  That Court has found that 
where inaction or omission results in a violation of a right, this may suggest more deference to the legislature in 
fashioning the remedy, but should certainly not suggest that the right at issue is not justiciable  In the case of 

v , [2003] 3 S.C.R. 3, where the Court was required  to addr ess governm ental in action 
with respe ct to the guara ntee of minorit y language  education rig hts, the  provinc e was required  to make  “best efforts” 
to provide homogeneous French-langua ge facilities and programs  by particular dates.   For a refutation of the claim  
that the distinction between negative  and positive rights has no conceptual value at all because it merel y rests on 
difference s in the way those rights are usually phrased, see Cecile Fabre, 

(Oxford: Oxford Universit y Press, 2000), pp. 49 -51.

iv) State inaction v.  st ate action

 Vriend v. Alberta
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with disabi lities are barred from benefiting from health services, this will amount to a violation 

of their right to health care services regardless of whether or not this ‘barring’ is the result of a 

facially discriminatory exclusionary policy or, alternatively, of a discriminatory failure to take 

positive measures to provide access.  Whether prisoners are actively abused or, alternatively, not 

provided with adequate food and clothing ought to be irrelevant to the determination of whether 

their rights have been violated.  Whether a right has been infringed,  and whether it is to be 

protected an d enforced by t he court, ought t o depend on the effect of the impugned law or poli cy, 

rather than on whether the measure at issue is categor ised as an instance of state action or 

inact ion.

2.2 Legitimacy Concerns Regarding the Judicia l Enforcement of Socia l and economic Rights

One objection that is made regularly with regard to the legitimacy of adjudication involving 

social and economic rights is the alleged ‘anti-democratic’ or ‘counter-majoritar ian’ nature of 

such adjudication.  It is argued that administration of the public purse or formulation of social or 

economic policy should only be carried out by elected representatives of the people. However, it 

is necessary to consider why these kinds of concerns are g iven great er weight in relation to social  

and economic than civil and political rights. It is arguably the essence of constitutional human 

rights norms in democratic states that they will restra in, limit or direct the actions of 

democratical ly elected representat ives.  Complaints about the ‘anti-democratic’ nature of social 

and economic rights adjudication must therefore be assessed in light of the broader debate on the 

legitimacy of judicia l constraints on democratica lly elected organs and the role of human rights 

in enhancing, rather  than un dermining, democratic governance.

It is often because of a perception that socia l and econo mic rights cases have  greater  implications 

for state resource procurement and spending that concerns about the democratic legitimacy of 

judicia l review tend to be emphasised more in relation to social and economic rights.32   

                                                  
32 Marius Pieterse, ‘Coming to Terms with Judicial Enforcement of Social and economic Rights’, 

, Vol. 20 (2004), 383, pp. 390 -1.

i) Democra tic Legitimacy
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Heightened resistance to ‘undemocratic’ intrusions into governme nts’ fiscal decis ions may have 

historica l origins, particula rly in common law jurisdict ions.  The idea that fiscal decis ion-making  

requires more rigorous protection of parliamentary sovere ignty and executive power than other 

areas of gov ernance dates back, in the Eng lish context, to reforms in the mid -seventeenth century  

to limit the power of the monarchy  by conferring taxation powers solely to parliament.   

However, the modern  idea that the judiciary has an important role to play in enhancing 

democratic governance by reviewing governments ’ decisions for compliance with fundame ntal 

rights has very different origins.  The democratic legitimacy of such review is derived from the 

need to ensure that the rights of minor ities or of pol itically powerless groups are not violated by 

majoritar ian decision -making. Decisions about social and economic programme s or polic ies may 

have fiscal consequences in areas that were historically defended as the preserve of elected 

branches of government, but they are also those in which the most disadvantaged and polit ically 

margina lised groups will often have the most  at stake in terms of personal security and dignity. 

Seen in this light, judicial review of government actions by courts t o ensure that h uman rights are  

not violated would seem to be as legitimate in the socio-economic realm as in other areas of 

governmental action.  The categor isation of the human right at issue as ‘social and economic’,  

‘civil and political’, or both, does not provide any useful basis on which to resolve the question 

of the dem ocratic legitimacy of the court’ s role.

Another objection to the legitimacy of the courts dealing with social and economic rights is that 

judicia l involvement in social and economic rights claims will result in a violation of the 

separation of powers among the three branches or organs of government (the legislature,  the 

executive and the judicia ry).33  This is because, where courts deal with socia l and economi c 

                                                  
33 Under a ‘rigid’  or ‘pure’ version  of the separation of powers doctrine , each branch of government  is confin ed to 
the exercise of its own function and must not encroach upon the functions of the other branches.  (Michael. Vile,  

 (Oxford; Claren don Press, 1967) at 13).  The tendency has been to 
identif y the legislature with e nunciation of rules; th e executive with  imple mentation;  and the judiciar y with applying 
the rules to particular circumstances, or ‘particularisation’.   (Burt Neuborne, ‘Judicial Review and Separation of 
Powers in France and the United  States’, , Vol. 57 (1982), 363, at 370.  This 
version of the separation of powers as mutually exclusive functional enclaves, however, does not reflect reality.  In 
the words of one American commentator, the reality is more along the lines of a “pragmatic mixture of functions”  
(ibid. p.371).  “Courts enunciate policy whenever they decide a hard case; executive officials enunciate policy, both 
formally and informall y, whenever they administer an even mildl y complex scheme; legislatures impleme nt policy 

ii) Separation of Powers

Const itutionalism and the Separation o f Powers

New  York University Law Review
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rights, such activity allegedly entai ls the courts exercis ing functions tradit ionally associated with 

other, elected branches of government, such as considering budgetary implications and 

prior itising expenditure34  or dealing with programs and policies that normally belong on the 

agenda of the legislature. 35   A final assertion is that, “if social and economic rights are made 

justiciab le and are vindicated by the courts, the result will tend to distort the traditional balance 

of the separation of powers between the judiciary and other branches of government in that more  

power wi ll flow to the judici ary.” 36   

With regard to the concern with the budgetary implications of adjudication of socia l and 

economic rights, the Committee on Economic Socia l and Cultural Rights has observed that, 

“courts are genera lly already involved in a considerable range of matters which have important  

resource implications”. 37    In the , the South African Constitutional 

Court made a similar point when it expressly rejected the argument that the inclusion of socia l 

and economic rights in the South African Constitution was inconsistent with the separation of 

powers because,  it would result in the courts dictating to the government how the 

budget should be allocated:38

A court may require the provision of legal aid, or the extension of state benefits to a class 
of people who formerly were not beneficia ries of such benefits.  In our view it cannot be 
said that by including social and economic rights within a bill of rights, a task is 
conferred upon the courts so different from that ordinar ily conferred upon them by a bill 
of rights that it results in a breach of the separation of powers … The fact that socia l and 
economic rights will almost inevitably give rise to such implications does not seem to us 
to be a bar to their justic iability.39

                                                                                                                                                                   
whenever they act to advance existin g goals (constituti onal or otherwise); courts routinely impleme nt policy 
whenever they act in aid of an existing rule; legislatures frequently resolve disputes about the meaning of existing  
policies; an d the executive resolves f actual and  legal disputes as a matter of course”.  ( Ibid. p. 370 -1).
34 Gerard Hoga n ‘Directive  Principles, Social and economic Rights and the Constituti on’, , Vol. 36 
(2001), 174, 189. 
35Bruno De Villers, ‘Social and Economic Rights’ in Van Wyk, J. Dugard, B. de Villiers and D. Davis (eds.), 

 (Oxford: Clarendon Press, 1996) 529 at 606.
36 Gerard Hoga n, “Judicial Review and Social and economic Rights”  in Binchy & Sarkin (eds.), 

 (Dublin; Roundhall Sweet & Maxwell, 2001) 1at 8.
37  CESCR, , (Nineteenth Session, 1998), 
U.N. Doc. E/C.12/1 998/24 (1998), para 10.
38 ‘ ’, para 76.
39 Ibid. paras 77,78.
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The concern about transferr ing addit ional power to the judicia l branch is equal ly problematic.  

The task of reviewing state action for compliance with fundamental human  rights is general ly 

assigned to the courts or a similar adjudicati ve body.  Where a court reviews governmental 

decisions, policies or programmes for compliance with fundame ntal human rights, there is a 

‘flow of power’ to the judiciary that is part  of the very notion of balance of powers in 

democracies based on human rights.   Excluding social and economic rights from judicia l review 

is in essence to allocate the judicial role, in the case of social and economic rights, to the 

legislature.  This would seem to distort the traditional roles of the respective institutions in a 

democracy. Granting the legislature authority to review its own actions for compliance with 

fundamental rights amounts to granting it a function that is genera lly reserved to the judiciary 

and confers unchecked power to the elected branches  of governme nt in critical areas of decision -

making.   

  
While the separation of powers doctrine is a significant doctrine, it must be applied consis tently 

with other princip les, such as the rule of law and, in the case of constitutional democracies, 

constitutional supremacy.  Under the principle of the rule of law, courts must ensure that all 

rights are subject to effective remedy and that governme nts are not exempted from the 

respon sibility to uphold and respect rights. 40   According to the princip le of constitutional 

supremac y, the courts are obliged to ensure that the constitution is upheld, and that other 

branches of government respect and fulfil the ir constitutional  obl igations, including those in 

relation to socia l and econo mic rights.

In the Irish case, Denham J, in her minority judgment, pointed out that,

[A]n important princip le of the [Irish] Constitution is that the basic law - the Constitution 
- is supreme and the superior courts are its guardian … it is the power, duty and 
respon sibility of the High Court and the Supreme Court to guard the Constitution … The 

                                                  
40 The Committee on Economic, Social and Cultural Rights has stated with regard to the rule of law that ‘[w]ithin 
the limits of the appropriate exercise of their functions of judicial review, courts should take account of Covenant 
rights where this is necessary to ensure that the State's conduct is consistent with its obligations under the Covenant. 
Neglect by the courts of this responsibility is incompatible  with the principle of the rule of law, which must always 
be taken to include respect for international human rights obligations.’ (CESCR 

, (Nineteenth Session, 1998), U.N. Doc. E/C.12/ 1998/24 (1998), para. 14).

TD 
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princip les of the separation of powers and the principle  that the Constitution is supreme  
must be constr ued harm oniously41  …

A correspon ding approach  was adopted by the South African Constitutional Court (CC) in the 

case of v. when dealing with the 

argument that judicial intervention in relation to governmental policymak ing would violate the 

separation of powers doctrine.  The CC stated that,

[T]here are certain matters that are pre -eminently w ithin the domain of one or other of the  
arms of government and not the others [footnote omitted].  All arms of government  
should be sensitive to and respect this separation.  This does not mean, however, that 
courts cannot or should not make orders that have an impact on policy … The primary 
duty of courts is to the Constitution and the law, “which they must apply impartia lly and 
without fear, favour or prejudice”.  The Constitution requires the state to “respect,  
protect, promote, and fulfil the rights in the Bill of Rights”.  Where state policy is 
challenged as inconsistent with the Constitution, courts have to consider whether, in 
formulating and implementing such policy, the state has given effect to its constitutional 
obligations.  

43

The Supreme Court of Canada enunciated a similar posit ion in response to a lower court 

judgmen t suggesting that applying the Canadian Charter so as to require governments to allocate 

resources in a particular fash ion violated the separation of powers doctrine.  “The  has 

placed new limits on government power in the area of human rights,” the  Court noted, “but 

judicia l review of those limits involves the courts  in the same role in relation to the separation of 

powers as they have occupied from the beginning, that of the constitutionally mandated referee.” 
44

                                                  
41 v.  [2001] IESC 86 (17th December, 2001), para 140.  While recognising that the 
separation of powers is an important  aspect of the Constitut ion, Denham J pointe d out that that in addition to that 
doctrine there is the jurisdiction of the courts to protect fundamental rights. This is not only a jurisdiction but a duty 
and oblig ation of the courts under the Constitution.”  (para 157).  Denham J stated  further that where there  is a 
balance to be achieved between the application of the doctrine of the separation of powers and protecting rights or 
obligations under the constitution, the Courts have a specific constitutional duty to achieve a just and constitutional  
balance (para. 142 ).  Another  member of the  Court, Hardiman J, expressly disagreed with  Denham J on t his point in  
his judgment  and a majority of the Suprem e Court rejected her suggeste d approach,  favouring a rigid interpretation 
of the separation of powers doctrine  at the expense of the pri nciple of constitutional supremac y.
42 2002 (5) SA 721 (CC) (‘ .)
43  (n. 42 above),  para 99 [fo otnotes omit ted, emphasis added].
44  [2004] 3 S.C.R. 38 1, para. 105.

Minister of Health Treatment Action Campaign (No.2)42

If it should hold in any given case that the state has failed to do so, it is 
obliged by the Constitution to say so.  In so far as that constitutes an intrusion into the 
domain of the execut ive, that is an intrusion mandated by t he Constitution itself.
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2.3 Institutional Capac ity of Courts to Adjudicate Economic and Social Rights

The broad assertion that adjudicating socia l and economic rights issues is beyond the 

institutional capacity of the judicia l branch can be broken down into four primary claims.  These 

are:

(i) that the courts lack the information required to deal w ith socia l and econ omic r ights;  

(ii) that the judiciary lacks the necessary expertise, qual ification or experience to dea l 

with socia l and economic ri ghts issues;

(iii) that the courts are incapable of dealing successful ly with ‘polycentric’ tasks, such as 

those entailed by adju dication involving socia l and economic ri ghts; and  

(iv) that the courts lack the necessary tools and remedies to deal effect ively with socia l 

and economic rights

The concern about a lack of ‘information’ necessary to resolve socia l and economic rights issues 

primar ily relates to rationa les for, and implications of, speci fic social and economic policies or 

decisions to prioritise certa in areas in the a llocat ion of resources. 

Judges can be provided with information by a variety of actors and in many different ways.  

Lawyers for the parties in a case will have the primary responsibility for ensuring that the 

adequate information is presented to the court.  Once before the court, such information will be 

subject to adversary review, encourag ing part ies to bring as much detailed supporting evidence 

before the courts as possible and deterring them from presenting inaccurate or incomplete 

materia l.  Dur ing the course of hearings, courts may seek further evidence from witnesses or 

from lawyers.  Addit ional information is  available to courts in many jurisdict ions through 

 (‘friend of the court ’)45  or third party interv eners.  

                                                  
45 The procedures and conditions for admission of amicus curiae vary from jurisdiction to jurisdiction.  In some 
domestic legal  systems, the proce dures a nd conditions for the a dmission of amicus curiae are  expressly set out in the 
rules of the court (e.g. the United  States).   In others , they have been enunciated in case law (e.g. the Australia, 
England) .  Alternativel y they may be set out in both (e.g. C anada).

(i) that the cour ts lack the information required to deal wit h social and eco nomic rights

amicus 

curiae
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One must consider whether there is information, on the basis of which policy decisions are made 

by governme nts, which cannot be conveyed to courts by way of evidence.  Since legislatures 

themselves rely on bringing witnesses before committees to be questioned,  it is difficult to see 

any category of information which is the exclusive domain of the legislature , particu larly in the 

area of social and economic policy.  The experience of advocates for social and economic rights, 

in fact, is that prepar ing and presenting evidence for judicia l review of government action often 

brings forth new information that was not adequately considered by government s or exposes 

problems with the information on the basis of which the government acted.  

Information that is compiled to assess compliance with rights often has a different focus (for 

example, on the effect of policies on vulnerable groups) which may have been lacking in the 

information on which governments were basing the ir decis ions.  As Scott and Macklem point 

out, the ability of courts to relate the expert evidence to the real life circumstances of a rights 

claimant may provide an important new dimension to information before the court that was not 

available to the legislature. 46  In this sense, judicia l review of dec ision-making in relation to 

social and economic rights may enhance the quality of governmental dec ision-making in this 

area, in part by bringing forth new information or more ‘rights-based’ analysis of existing  

information.

It has been argued that judges may lack the experience and skill to interpret and process 

special ised information of a financ ial or pol icy nature and are, there fore, incapable of 

adjudicating socia l and econo mic rights c laims compete ntly.47   

The first response to the concern about the qualifications or expertise of judges is that this 

concern reflects a misundersta nding of the nature of the expertise which is required of courts in 

                                                  
46 Scott & Ma cklem “Ropes of S and” (n.9 above).
47 For a detailed  defence of this claim ,  David Horowitz, (Washington DC: The 
Brookings Institute, 1977), pp. 25-32.  While Horowi tz writes in an American conte xt, many of his points apply 
equally  to other jurisdictions.  

(ii) that the judiciary lack the necessa ry expertise, qualification or experience t o deal with soc ial 

and economic rights issues 

see The Courts and Social Policy 
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adjudicating any kind of rights claim. Rights claimants do not turn to courts for some kind of 

superior expertise in the policy issues, but rather for an expertise in reviewing government  

decisions or policies against the requirements of the law.  They rely on the exercise of 

‘traditional’ judicia l competences: hearing from the rights claimant and other witnesses about the 

particula r situat ion at issue, considering evidence from expert witnesses about the broader policy 

issues, hearing  argument from the parties and, finally, apply ing the law to the facts in a fair and 

impartia l manner.  

Judges, of course, often special ise in different areas of law, whether through prior private  

practice or through development of special interests after appointment to the Bench.  While 

judges may not start off with expertise in part icular areas such expertise may be acquired through  

on-the-job experience and judicia l education. If the courts are considered capable  of evaluating 

and drawing conclusions on the basis of complex technical and medical evidence in, for 

example, a criminal or tort law context, then there can be no presu mption that they are unable to 

do so in a socia l and economic rights context.  In addition, it is often possible for judges to 

‘delegate’ particula r tasks where they deem it appropriate.  For instance, in the US, courts have 

appointed  individua ls and bodies including specia l masters, advisory juries, and court-appointed 

experts to help courts to, , evaluate evidence and resolve technical issues.  Similar 

mechanisms e xist in other jurisd ictions. 48

Where courts are presented with adequate information and are willing to do so, there can be no 

 presumption that they lack the institut ional capac ity to deal with evidence of a 

statistical, scientific, financ ial, or other nature.  

Lon Fuller argued that legal adjudicat ion cannot deal successfully with ‘polycentric’ situations .49   

In a judicia l context, a ‘polycentric’ situation is one in which a judicial decis ion will have 

                                                  
48 For instance ac cording to 52(1) of the Canadi an Federal Courts Rules, the Court may call on an assessor
(a) to assist the Court in understandi ng technical evidence; or (b) to provide a written opinion in a proceedi ng.
49 Lon Fuller, ‘Th e Forms and  Limits of Adjudication’, , Vol. 92 (1978), 353. 
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complex repercussions that will extend beyond the parties and the factual situation before the 

court.  It has been alleged that courts are ill-su ited to make polycentric dec isions because of 

severa l features of the adjudicative process, principa lly the ‘triad ic’ nature of the a verage judic ial 

proceeding (two parties and a judge), its adversar ial nature, and the limitations on the types and 

amounts of evidence before the court. 

O’Regan J of the South African Constitutional Court (‘CC’) has pointed out that determining a 

dispute with budgetary implicat ions is a classic polycen tric problem: “Each decision to allocate a 

sum of money to a particular function implies less money for other functions. Any change in the 

allocat ion will have a major or minor impact on all the other dec isions relating to the budget. ”50   

Socia l and economi c rights adjudication may also involve complex policy choices with far-

reaching soc ial and econo mic ram ifications.  

There is no question  that, in order for courts to adjudicate social and economic rights effect ively, 

they must be sensitive  to the issue of competing needs and claims on resources.  Remedying a 

violation which is presented to the court, without appropriate consideration of all of the resource 

deman ds posed by other issues that are not before the court, could force  governments to neglect  

the needs of those who do not have access to courts in favour of those who do.  This concern  

with litigation as “queue jumping” is not, of course, one that is unique  to social and economic 

rights.  The civil and political rights claims of one group may impact upon the rights of others.   

They also often have budgetary conseq uences, and adjudication that does not involve soc ial and 

economic rights may also have complex, unforeseeable policy and administrati ve implications.  

Competence in balancing rights, such as, for example, the right to freedom  of expression and the 

right to privacy or dignity are centra l to the adjudicative function of courts in all areas of human  

rights. 

Sandra Liebenberg has argued, “[t]he mere fact of far-reaching or unforeseen consequences 

should not imply total abdication by the judiciary of its primary responsibil ity of upholding the 

                                                  
50 Kate O’Re gan, ‘Introducing Social and economic Rights’,  Opening Address given at 

 Workshop, Cape Town (6 and 7 October 1998), 
published in  , Vol. 1 (1999),   

Giving Effect to Soci al and 
economic Rights: The Role of the Judiciary and other Institutions

ESR Review
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norms  and values of the Constitution.” 51   In the words of the High Court  of South Africa52  in 

v : 53

The problems of polycentric ity must clearly act as important constraints upon the 
adjudication process, particula rly when the dispute  has distributional consequences. But 
polycentricity cannot be elevated to a jurisprudential mantra, the articulation of which 
serves, without further analysis, to render courts impoten t to enforce legal duties which 
have unpredictable conseque nces. 54

Liebenberg has indicated how ‘polycentric ity’ considerations may operate in the context of 

constitutional adjudication: 

The fact that there is a wide range of pol icy options for giving effect to a part icular right 
suggests that a broader margin of discret ion should be accorded to the legislature.  It also 
suggests a measure of remedia l flexibility which affords the legislature an opportu nity to 
fashion an appropriate scheme falling within the bounds of constitutional ity [footno tes 
omitted]. 55   

Socia l and economic r ights jurisprudence does no t suggest any reason to presu me that courts wil l 

not be se nsitive to these k inds of co ncerns about ‘polycentricity’.  

In addition, it is important that the question of whether a legislative body is able to deal more 

effect ively with polycentr ic issues (and, therefore, should be subject to ju dicial deference)  should  

be assessed on a case by case basis. We should not presume that legislatures are always more 

compete nt at dealing with polycentric ity.  Division of governmental responsibil ities in different 

ministr ies, lack of overall accountabil ity or transparency in the budget setting process, failure to 

consider competing evidence and a tendency to respond to the most vocal or powerful lobby 

groups may present significant obstacles on the legislative side.  In some cases, the judicial 

process may, in fact, be better suited to the consideratio n of competing needs or rights of those 

who do not have access to political decis ion-making processes.  It may bring to light 

consequence s of policies that were not foreseen by the government and may reveal alternat ive 

remedial responses that were not considered by t he legislature or executi ve. 

                                                  
51 S. Liebenberg, ‘Social an d economic Rights’ (n.  27 above), 41 -11. 
52 Cape of Good Hope Provincial Division.
53 Case No. 109 68/2001, 6 February 2003.
54 Ibid. para 112.
55 Liebenberg, ‘Social an d economic Rights’  (n. 27 above), 41 -11. 
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Socia l and economic rights can be vindicated in a wide variety of ways.  Orders that have been 

employed by courts in rulings involving socia l and economic rights include: damages; reparation 

in kind; declaratory orders; mandat ory orders; ‘reading in’ of additional  protections in a 

legislative scheme where a group has been unlawful ly excluded, and supervisory jurisdict ion, 

through which a Court may retain jurisdict ion over a matter in order to provide the legislature  

time to remedy a vio lation.

‘Reading in’ as a remedy for social and economic rights violations has been developed by a 

number of courts as a way of ensuring that the court need not unnecessarily strike down 

legislation which only needs to be altered.  The South African Constitutional Court has 

employed  this on several occasions in order to, , ensure the right of permanent residents  

to have access to social security, 56  and the right of debtors whose homes had been attached to 

have access to housing.57    In Canada, this remedy has been used to extend security of tenure 

protections to public housing tenants and to extend a number of other legislative protections and 

benefits to excluded groups. 58

Complex mandatory orders have been issued by the highest courts in the US,59  Canada,60  India,61

and South Africa.62   These courts have also made clear that the exercise of supervisor y 

jurisdict ion is also permissible where necessary to ensure that constitutional socia l and economic 

rights are vindicated. 63   There have been numerous instances in which courts have exercised 

                                                  
56  v. , Case No.s CC T12/03 & CCT13/ 03 4 Mar. 200 4.
57 v. Case No. CCT74/0 3, 8 Oct. 20 04/
58 v  [1993] 101 D.L.R. (4th) 224 (N.S.C.A) ; 

, [1992] 2 SCR 679; , [1998] 1 SCR 493; (1998),  v. 
,158 D.L.R. (4th) 66 4.

59 For example,  the US school desegregation cases of  v.  347 US 
483 (1954).  
60 , e.g.  v. [2003] 3 S.C.R. 3. 3.
61 , e.g.  v. [1996] 6 SCC 75 6. 
62  e.g., (n. 42 above).  
63 Although the CC in  did not retain ultimatel y decide to exercis e supervisor y jurisdiction, it stated that “the 

(iv) that the courts lack the necessa ry tools and remedies to deal effectively with social and 

econom ic rights 
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supervisory jurisdict ion effect ively.64   Care ful phrasing  and the inc lusion of a goo d level of deta il 

in an order may reduce the likelihood of non-implementation.  Introducing a reporting 

requirement, under which the state must report back on what it has done to give effect to the 

court’ s decision, allows for the possibil ity of ongoing dialogue between the court and the state 

and enables the state to seek clarification or explanation where it is uncerta in about its 

constitutional obl igations.65   It is also open to courts to structure an order so as to delegate the 

monitoring function to an appropriate body t hat may rep ort back to court. 66

We are at a significant advantage in considering the validity of concerns  about the justiciability 

of economic and social rights in comparison to commentators in earlier years.  There is now a 

large amount  of case law that allows us to assess whether, in fact, courts have been able to deal 

with some of the problems co nsidered above, and what strategies hav e been deve loped to ad dress 

them.

Socia l and economic rights (or aspects of them) have been brought before, and have been dealt 

with, by courts in numero us ways.  First, socia l and economic rights have been litigated directly 

before courts, resulting  in judgments an d orders being made expressly o n the basis of such rights.  

Second, as stated above, many civil and political rights have socia l and economic aspects or 

implications67  and the acknowledged interre lationship and indivisibility of both kinds of rights 

                                                                                                                                                                   
power to grant mandator y relief includes the power where it is appropriate to exercise some form of supervisory 
jurisdiction t o ensure that the order is  impleme nted.” ( , para 104).
64 See, for example v. 2003 (11) BCLR 1236 (C) (High Court, South Africa); 

Poder Judicial de la Nación, Causa no. 31.77 7/96, June 2, 1998 
(Federal Court of Appeals, Argentina), and  (2001) (Supreme 
Court of India).
65 Kent Roac h & Geoff Budlen der, ‘Mandator y Relief  and Supervisor y Jurisdiction: When Is It Appropriate, Just 
and Equitable?’, Journal, Vol. 122 (2005) 325.  Ultimately, however, where a state agency is 
experiencing a budgetar y or competenc e crisis, it seems unlikel y that anything short of the courts’ taking steps to 
address  the systemic  problem fa ced by the rele vant agency will succeed  in guara nteeing implem entation.
66 This function wa s offered to the South Africa n Human Ri ghts Commission in th e  decision.
67 At a regional level, the European Court of Human Rights has stated that, “While the Conve ntion sets forth what 
are essentiall y civil and political rights, many of them have implications of a social or economic nature… [T]he 
mere fact  that an interpretation of the Conve ntion may extend into the sphere of social and economic rights  should 
not be a  decisive factor against  such an interpr etation; th ere is no water -tight division se parating  that sphere from the  
field covere d by the Conve ntion”.  (  v.  (European Court of Human Rights, 32 Eur Ct HR Ser  A (1979) : 
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have led to elements of social and economic rights being protected by means of provisions 

relating to civil and political rights.  In some instances, economic and social rights have been 

derived from such rights. 68  Third, some rights, which may be classified as either civil and 

political or social and economic in nature, for example,  trade union rights and equality rights, 

may be employed  by litigants and courts in order to give effect to social and economic 

interests. 69

The argument that econo mic and socia l rights lack the qual ities of justic iability cannot, therefore, 

be sustained in the face of any reasonable survey of jurisprudence at the national and 

international level.70  The same is true in relation to the contention that only ‘some’ aspects of 

economic, socia l rights are, or might be, inherently justic iable.71  In a surpris ing number of cases 

from a variety of legal systems, courts have demonstrated that they are capable of identifying the 

relevant legal standards to apply in cases concerning  alleged violations of economic and social 

rights, while at the same time respect ing their limits in relation to the distinct ive role and 

compete ncies of governments.  

                                                                                                                                                                   
[1979] 2 E.H.R.R. 305, para 26).  See, e.g.,  v. , Communication No. 57 1/1994, 25 July 
1996.  In this case, the Huma n Rights Committee held that the failure to provide adequate medical care to prisoners 
(a violation of the social and economic right to health) constituted a violation of the right to freedom from torture or 
to cruel, inhuman or degrading treatme nt or punishment and of the right of all persons deprived of their liberty to be 
treated with humanit y and with respect for the inherent dignity of the human person (provided for by Articles 7 and 
10 of the International Coven ant on Civil a nd Political Rights (here after ‘ ICCPR’), respectiv ely. 
68 For instance, the Indian courts have held the right to life to “take within  its sweep” the right to food, the right  to 
clothing, the right to decent environment and a reasona ble accommodation to live in (see v

 Supreme Court of India,  Civil Appeal No. 2598 /1989, 31 January  1990).
69 E.g. , the Human Rights Committee has held that: the right to equalit y/non-discrimin ation provided for in Article 
26 ICCPR applies to the enjoyment of social and economic rights, including social security benefits (See, e.g., 
Zwaan-de Vries v.  the Netherla nds (Communication No. 182/ 1984, CCPR/C/ 29/D/182/1984, (1987).
70 For other international and comparative reviews of case law see Scott & Macklem “Ropes of Sand” (n. 9 above). ; 
Fons Cooman and Fried van Hoof (eds.), 

, (Utrecht: SIM Special No. 18); J. 
Squires, M. Langford and B. Thiele, 

(Sydney: Australian Human  Rights Centre and Universit y of NSW Press,  June 2005). For a 
comprehe nsive review of over 30 jurisdictions see M. Langford (n.  1 above).  
71 This proposition was given some support in the earlier General Comme nts of the UN Committee of Economic,  
Social and Cultural Rights but discarded later  as the Committee became apprised of jurisprudential developments  
and itself applied all aspects  of the rights: CESCR

(Fifth session, 1990), U.N. Doc. E/1991/23, annex III, 86 (1990) with CESCR 
(Nineteenth session, 1998), U.N. Doc. E/C.12/ 1998/24 (1998). However, this 

fragmented vision of justiciability is sustaine d by some other comm entators: see Michael Dennis and David Stewart,
Justiciability of Economic, Social, and Cultural Rights: Should There be an International Complaints Mechanism to 

Adjudicate the Rights to Food, Water, Housing, and Health?’, , Vol. 98 
(2004),  462, at 51 5.
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Obligations of governmen ts in relation to social and economic rights are comm only expressed  as 

a tri-part ite typology of obl igations: the duties to respect, protect and fulfil.72  The obl igation to 

respect requires states to refrain from interfering with the enjoyme nt of social and economic 

rights.73  The obligation to protect requires states to take measures that prevent third parties from 

interfering with the enjoyme nt of such rights.  The obl igation to fulf il requires states to ta ke steps 

to facilitate individuals and communities enjoying the right and, when an individual or group is 

unable to real ise the r ight themselves, to provide what is necessary for the enjoyment of the right.

The most controversial obl igations with respect to justiciabi lity are the obligat ions related to 

positive duties to fulfil, or to   the rights and devote the 

 to their fulfilment. Some academic writers have  focused primari ly on this aspect.74

However, such an approach tends to overlook the way in which the duty to fulfil economic and 

social rights is difficult to separate from the duties of states to respect and protect such rights. 

While Mathew Craven has legitimate ly cautioned against putting too much emphasis on the 

justiciab ility of the ‘respect/protect ’ dimensions so as to prioritise the largely negative civil and 

political rights style obl igations over the more positive obl igations,75  it is important to consider 

the adjudication of both the defence of ESC rights and the progressive ach ievement of an 

adequate level of fulfilment to understand the variety of ways in which courts and other bodies 

are now adjudicating socia l and econo mic rights.

                                                  
72 This notion of the various obligations endangered by rights was first pinpointed by Henry Shue in 

(Princeton: Princeton University Press, 1980).  Shue suggested that, 
"every basic right,  and most other moral rights as well, could be analysed usin g a very simple tripartite typology of 
interdep endent duties of avoidanc e, protection and  aid”.  (H.  Shue, ‘The Interdependence of Duties’ in P. Alston a nd 
K. Tomase vski (eds.),  , (Netherlands Institute of Human Rights, 1984), pp. 83-110. Later, 
variations on Shue’s typology of duties were offered by several comm entators. Members of the CESCR 
subsequentl y adopte d and emplo yed the tripartite typology of duties described in the text below as their interpretive  
framework for anal ysing the rights  containe d in the ICESCR.
73 See generally ‘Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, January 
22-26, 1997,’ published in , Vol. 20 (1998), pp. 691 -705.  
74 For an example  of this approach,  see Cecil Fabre , “Constitutionalising Social Rights”,  

Vol. 6, No . 3 (1998), pp. 263 -284, at 280. 
75 Mathew Craven, ‘Assessment of the Progress on Adjudication of ESC Rights’, in Squires, Langford and Thiele, 

 (n. 70 above), Chapter  3 
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One of the earliest cases dealing with the defence of statutory entitlements linked with socia l and 

economic rights was the 1971 U.S. case of  v. which affirmed that the right to 

procedural due process could be invoked by  an applicant whose social security benefits had been 

terminated without an evidentiary hear ing.76  In its ruling, the Supreme Court noted that ”welfare 

provides the means to o btain essential food, clothing, housing, and medical  care” ,77  but refrained, 

as it has done in later cases, 78  from deriving these economic and social rights from the 

constitutional B ill of Rights. 

The granting of proced ural, and increasing ly substantive, protections against State interference 

has been particular ly evident in cases concerning forced evictions.  Forced evictions constitute  

violations of the obligat ion to respect the right to housing.  In the well-known case of 

v. ,79 the Indian Supreme Court applied the 

princip le of the right to be heard.  It then took the further step of grounding this entit lement in a 

right to livelihood and shelter, which it derived from the ‘civil’ right to life. This decis ion has 

been heavily criticised, however,  as the Court ultimately ordered that the evictions could 

proceed (on the basis that the Court hearing accounted for due process) and refrained from 

making a binding order  in relation to the right to resettlement.  The Bombay pavement dwellers 

were subseq uently evicted during the mons oon period. More recently, the Indian Supreme Court 

has indicated that the right to resettlement is more than hortator y,80  though the principle is 

irregularly appl ied.81   

                                                  
76  v.  397 U.S. 254 (1970). For a history of some earlier U.S. cases where the Supreme  Court, for a 
period, edged its way towards some recognition of social guarantees see Cass R. Sunstein , 

(New York: Basic Books, 2004), ch. 9.
77  v. , ibid.
78 See v.  405 U.S. 56 (1972). The Suprem e Court held in this case that the appellants, month-to-
month tenants, could not refuse to pay their monthl y rent until substandard conditions were remedied on the ground
of a right to housing of a certai n qualit y since the right was not contained  in the Constitution. For a general 
discussion of the approach of the US Suprem e Court’s approach, see Cass Sunstein, 

 (New York: Basic Books, 200 4). pp. 149 -171. 
79  v. [1985] 2 Supp SCR 51 (I ndia) ; (1987 ) LRC (Const) 35 1.
80 In v. ,80 the Supreme Court of India stated, 
“it is the duty of the State to construct houses at reason able rates and make them easily accessible  to the poor. The 
State has the constitutional duty to provide  shelter to make the right to life meaningful…[and]  …[T]he mere fact

3.1 Defending the enjoyment of ESC Rights – The duties to ‘respect’ and ‘protect’ ESC 

rights
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Other jurisdict ions have been more rigorous in the ir appl ication of human rights norms to 

evictions. The South African Constitutional Court in  affirmed “the 

need for special judicia l control” of the process  of eviction, concluding that while there is no 

constitutional requirement that the state provide housing to any evicted household, “a court 

should be reluctant to grant an eviction against relatively settled occupiers unless it is satisf ied 

that a reasonable alternat ive is available, even if only as an interim measure pending ultimate 

access to housing in the formal  housing programme.” 82  In  v.  the European Court 

awarded €15,000 in compensation for the distress caused by the eviction carried out by a local 

housing authority, f inding that it  was w ithout adeq uate justificat ion or procedural safeguards. 83

At a regional level, in , the African Commission on Hu man an d Peoples’ Rights  

(African Commission) endorsed General Comme nt No. 7 on Forced Evictions, issued by the 

CESCR, which provides for a wide range of protections  against forced eviction.84  In the 

European context, the European Committee on Social Rights held in  that: “[t]he 

Committee considers that illegal occupation of a site or dwelling may justify the eviction of the 

illegal occupants. However the criteria of illegal occupation must not be unduly wide, the 

eviction should take place in accordance with the applicab le rules of procedure and these should 

                                                                                                                                                                   
that encroach ers have approache d this court would be no ground to dismiss their cases.  

[Emphasis added.] In  v.  Supreme Court of 
India, (19 Dec 2003) the Court accepted that the petitioners had made a case that demoliti on of 
‘hutments’ without the provision of alternative accommodation violated the right to housing and shelter in the 
constituti on.  For discussion, see Colin Gonsalves, ‘The Right to Housing – The Preserve of the Rich’, 

, Vol. 1, No. 2 ( 2005), pp.1 -3.  
81 See Shri Muralidhar,  ‘India’, in Langford,  ( n. 1 abov e), Chapter 6.
82  (1) 2005 SA 217 (CC)  paras 18, 28.  In its jurisprudence on 
forced evictions, the South African Constitutional Court has relied extensivel y on a reason ableness test to assess the 
state’s obligations.  See, e.g., statements of the Constitut ional Court  in v

Constituti onal Court of South Africa, Case CCT 20/04, Unreported judgment of 13 
May 2005, para. 43

 v. , (European Court of Human Rights,  Application no. 66746/01, 27 May 2004), para. 
95. The Court noted that, ‘the eviction of the applicant and his family from the local authority site was not attended  
by the requisite procedural safeguards, namely the requirement to establish proper justificati on for the serious 
interference with his rights and consequentl y cannot be regarded as justified by a ‘pressing social need’ or 
proportionate to the legitimate aim being pursued. There has, accordin gly, been a violation of Article 8 of the 
Convention.’
84 Communication 15 5/96, para. 63.
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be sufficiently protective of the rights of the persons concerned.” 85  It is notable that, across 

jurisdict ions, there is a growing convergence towards comm on standards on forced evictions, 

regard less of whether the protection from forced eviction is derived from economic and social 

rights such as the right to adequate housing or from civil rights such as respect for the home or 

right to life (although the existence of the former tends to ensure more consistent decision -

making) .

Courts have also appl ied this subs tantive approach to the ‘duty to respect’ to a range of other 

economic and social rights. For instance, courts in Argentina, Brazil and South Africa have  

reversed disconnections of water supplies on human rights grounds.  In , the 

High Court of South Africa found a violation of the constitutional right to water on the basis that 

the Applicants had existing access to water before the Council disconnected the supply. “The act 

of disconnecting the supply was  in breach of the Council’s constitutional duty to 

respect the right of access to water,  in that it deprived the Appl icants of exist ing access.” 86  An 

interim injunction was issued ordering the local authority to restore the water supply to the 

residents. 

In Brazil, the Specia l Jur isdiction Appellate Court of Paraná found that the disconnection of a 

water supply, even for non-payment, violated constitutional and consumer rights to essential 

services.87  In Argentina, the discon nection of water for non-payment by a private water company 

was held to violate, amongst other things, Section 42 of the Argentine Constitution.  Section 42 

provides that ‘as regards consumption, consumers and users of goods and services have the right 

to the protection of their health, safety, and economic interests; to adequate and truthful 

information; to freedom of choice and equitable and reliable treatment.’  The disconnection was, 

therefore, struck down by the Civil and Commercial Court of First Instance. The judge held the 

applicants had a r ight to an u ninterrupted minimum flow of 20 0 litres per family per day. 88

                                                  
85  Complaint No. 15, para. 51
86  2001 (High Court) App No.123 12 (South Africa), para. 20.
87 Bill of Review, 020 8625-3.
88 Cordoba, City, Juez Sustituta de Primera 
Instancia y 51 Nominación en lo Civil y Comercial de la Ciuda d de Córdoba (Civil and Commercial First Instance 
Court), 8 April 200 2.
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Courts have intervened to strike down restrict ions on access to social secur ity paymen ts. For 

example, suspension of pension payments to a prisoner were ruled by the Russian Constitutional 

Court to be an inadmissible restr iction on the right to social security. 89   The European Court of 

Human Rights has provided similar protect ion under the rights to property, non-discrim ination 

and a fair trial.  In , the European Court of Human Rights found that social 

assistance entitlements under a statute-based scheme amounted to property for the purposes  of 

applying the article on non -discriminat ion.90  In another case, the same Court found that the 

Convention  right to a fair trial for determinat ion of civil rights and obligations encompasses 

social security benefits set out in national legislation. 91

We have focused  on cases involving evictions, water, and social secur ity, but a similar evolution 

from procedural to substantive protections have occurred in many other areas as well, such as in 

cases concerning unfair dismissa l,92  restrict ions on union organisation, 93  pollution, 94  closure of 

schools95  and denial of access to hea lth care and education. 96

                                                  
89 Decision of the Constitutional Court of Russia, 16 October 1995, (1995) 3 
340, quoted in Nihal Jayawickrama,  

 (Cambridge U niversit y Press, 2002).
90 , ECHR, 16 September 1996 (39/1995/545/631): ‘The Court considers that the right to 
emergency assista nce – insofar as provided for in the applicable legislation – is a pecuniary right for the purposes of  
article 1 of Prot ocol No.1.  That provision is theref ore applicable without it bein g necessary to rely solel y on the link 
between entitlement to emergency assistanc e and the obligation to pay ‘taxes or other contributions’ (paragraph 41).  
For an analysis of the judgment see Martin Scheinin and Catarina Krause, ‘The meaning of article 1 of the First 
Protocol for social security rights in the light of the Gaygusuz judgement’ pp. 59–73, in Stefaan Van den Boga ert 
(ed.), , 1997), pp.59-73. The right to non-
discrimination ca n only be invok ed in relation to rights in the  Conve ntion and Protocols.
91 See , [1993] IIHRL 18 (26 February 1993) and  [1993] IIHRL 48 
(24 June 1 993).
92 Most countries have legislation on unfair dismissals that provide s for judicial review .  ILO Convention No. 158,  
Termination of Employment Conve ntion, 1982 sets outs minimum standards. Article 4 provides that: ‘The 
emplo yment of a worker shall not be terminated unless there is a valid reason for such termination connected with 
the capacity or conduct of the worker or based on the operational requirements of the undertaki ng, establishm ent or 
service.’  See  v.  [1998] HCA 18 (19 March 1998) in relation to application of the 
ILO Conve ntion in the domestic context.
93The ILO Freedom of Association has ruled on over 2000 cases on trade union freedom of association: see 
www.ilo.org/il olex/english/casefra meE.htm.  In relation to strikes they have stated that ‘strikes are one of the 
essential means that workers and their organisations should have to further and defend their economic and social 
interests’ (see , Case No. 1500, 270th Report of the 
Committee on Freedom of Association, 1989.  With regard to other aspects of the freedom of association, such as 
collective bargaining, see  v. , (1974) 1 EHRR 578 and 

 v. , Court of Appeal of Guyana, [1989] LRC (Const) 474; and v.
[2001] 3 S.C.R.  1016
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The obl igation to protect has also attracted judicial scrutiny, with governments being faulted for 

failing to take steps to prevent violations by private actors and establish the requisite regulatory 

mechanisms and law. With respect to the former, the African Commission in 

found that Nigeria had violated its duty to protect by failing to prevent a private mult inational oil 

compa ny from polluting the environment. 97  Similarly, the European Court of Human Rights has 

criticised governments for failing to protect rights to the home, family and private life by not 

regulat ing industria l pol lution properly. 98  In 
99  a Court nullified a 6-year-old wate r privatisation contract on the 

basis that the municipality did not comply with the necessary  consultation and public 

partic ipation requirements. 

Courts  have also ordered  states to adopt measures to prevent future violations by private actors. 

One example, involving secur ity of tenure, is the .100  In this case, the Inter-

American Court of Human Rights held that that the State  was obl iged to delimit, demarcate and 

title the territory of the indigenous population and ensure that the territory was protected from 

interference in accordance with the right to property.  Similarly, the Latvian Constitutional Court  

found a social insurance scheme incompatible with the right to social secur ity on the basis that it 

provided no effective enforcement mechanism to ensure employers paid their premiums. 101   In 

 v. , the European Committee on Social Rights determined that legislation regulat ing 

child labour insuff iciently addressed children work ing in the agricultural sector and that the 

number of labour inspectors was too low for ensuring that employers respected the leg islation.102

                                                                                                                                                                   
94 See for example, v , (1994) Series A No 303-C; (1995) 20 EHHR 277;  v

, Case No. 155/96, Decision made at 30th Ordinary Session,  Banjul, The 
Gambia, from 13th to 27 th October 200 1.
95 See 

, African Commissi on on Human a nd People’s Rights , Communications 
25/89, 47/90, 56/91, 100/93.
96 See for example, (n. 42 above); v , 
Constitu tional Co urt of Colombia, Decision T -170/0 3. February 28, 20 03.
97 Communication 15 5/96, para. 63.
98 See [1994] IIHRL 106 (9 December 199 4).
99 Case No. 127 7/2001 (unreported)
100 Inter-Am. Ct. H.R., , Judgment of Aug. 31, 2001 
(Ser. C) No. 79.
101 Constitut ional Co urt of Latvia
102 Complaint No. 1/1 999.
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There are a number of different ways in which courts  have ensured that states give effect to their 

duty to fulfil economic and social rights. The opening parts  of this section focus on two of these: 

the judicia l application of equal ity norms with regard to states’ positive obl igations to addres s the 

needs of disadvantaged groups,  and adjudication by courts upon whether governments  have 

taken concrete steps towards the fulfilment of social and economic rights. The final part of this 

section considers judicial responses to ‘retrogressive measures’ on the part of states.

3.2.1      Equal ity rights and the dut y to fulfi l socia l and economic ri ghts 

The relationship  between the right to equality and non-discrim ination and social and economic 

rights is of central importance to the adjudication of social and economic rights. Violations of 

most social and economic rights are directly linked to systemic inequalit ies and may, in many 

cases, be challenged as such. Thus, in jurisdictions lacking expl icit protections of social and 

economic rights, the right to equality can serve as a critical vehicle for disadvantaged groups  

seeking to enforce the ir socia l and economic rights. The CESCR has affirmed that “Guarantees  

of equality and non -discriminat ion should be interpreted, to the greatest extent possible, in ways 

which facilitate the full protection of economic, social and cultural rights.” Reference to social 

and economic rights may be important in moving courts beyond a narrow or formal notion of 

equality focused on comparative, rather than substantive equality.

In the 1987 case of the UN Human Rights Committee found 

that unemployme nt benefit legislation that excluded married women  – on the assumption that 

their husband s would provide for the ir needs – discr iminated on the basis of marita l status and 

sex. At the same time, the Committee comme nted that the right to equality and non-

discr imination does not oblige the State to enact legislation to provide social secur ity in the first 

                                                  
103 This section 3.2 is partially drawn from Malcolm Langford, ‘Jud ging Resource Availabilit y’, in Squires, 
Langford an d Thiele,  (n. 70 above),  ch 6.

3.2 Adjudica ting the fulfilment  of ESC rights: ‘progres sive realisation’ and other issue s103

Zwaan-de Vries v. the Netherland, 
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place. 104   That position is difficult to reconc ile, however,  with the Committee’s statement two 

years later  in its Gener al Comme nt on the right to equality and non-discrimination in article 26 of 

the ICCPR that:

[T]he principle of equal ity sometimes requires States part ies to take affirmative action in 
order to diminish or eliminate conditions which cause or help to perpetuate 
discr imination prohibited by the Covenant. For example, in a State where  the genera l 
conditions of a certain part of the population prevent or impair the ir enjoymen t of human 
rights, the State should take specif ic action to correct those conditions. 105

The standard ‘equality rights’ language adopte d in many legal instruments 106  has also been 

frequently interpreted – beginning with the Permane nt Court of Justice in 1935107 – to go beyond 

preventing mere , or procedural, non -discrim ination ‘in law’ to the duty to eliminate 

discrimination and inequality ‘in fact’. Equality rights thus create significant positive obl igations 

to address and remedy the social and economic disadvantage of marg inalised and vulnerable  

groups, including in situations where the disadvantage is not itself caused by discriminatory 

action by the governme nt.  In Canada, this position was clearly articulated in the case, 

in which the Canadian Supreme Court rejected the British Columbian provincia l government’ s 

arguments that the right to non-discrimination did not require governments to allocate resources  

in healthcare in order to address pre-existing disadvantag e of particu lar groups such as the deaf 

and hard of hearing. The Court rejected this “thin and impoverished vision of equality” and held 

that the government’s failure to fund or provide sign language services in the provision of 

healthcare to the deaf was discr iminatory.  In considering whether the denia l of service could be 

justified as “reasonable” on the basis of resource constraints, the Court examined the cost of 
                                                  
104 ‘[A]lthough article 26 [right to equality and non-discrimination] requires that legislation should prohibit 
discrimination, it does not of itself contain any obligation with respect to the matters that may be provid ed for by 
legislation.  Thus it does not, for example, require any State to enact legislation to provide for social security.  
However, when such legislation is adopted in the exercise of a State's sovereign power, then such legislation must 
compl y with article 26 of the Covenant.’ See the following decisions of the UN Huma n Rights Committee: 

v , Communication No. 1 82/1984, (9 April 19 87), para. 12.4.
105 Human Rights Committee, Huma n Rights  Committee, 
Thirty-seventh session (1989) , HRI/GEN/1/Rev.6, pp. 147 et seq. (198 9), para. 10.
106 Article 26 of the International Covenant on Civil and Political rights reads, ‘All persons are equal before the law 
and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit 
any discrimination and guarant ee to all persons equal and effective protection against discrimin ation on any ground 
such as race, colour, sex, language , religion, political or other opinion, national or social origin, property,  birth or
other status.’ 
107 , PCIJ Reports 1935, Series A/B, No. 64:  ‘[T]here may be no true equality between a 
majority and a minorit y if the latter were deprived of its instituti ons (schools in our case) and were consequentl y 
compelled to renounce wh at constitutes the ver y essence of it being  a minority.’
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providing sign language interpretat ion within the province, and was not persuaded that it would 

constitute any unreaso nable burde n for the government. 108   

In some cases, however, access to benef it programs or services may be denied to a part icular 

group for reasons unconnected with traditional prohibited ground s of discriminat ion.  In many 

cases, the explicit reason for exclusion  may be seemingly innocuous but actually represents a 

proxy for wealth and income. Whi le the grounds of ‘poverty’ or ‘social and economic status’  

potentially fall within the ground of ‘other status’ that is included in some legal prov isions on 

equality, Craven notes that there may be some difficulties in including these ground s within the 

tradit ional conceptua lisation of discrim ination. 109  However, in  v. ,110  (a 

decision of the Ontario Board of Inquiry which was upheld by the Division Court in 

 v. )111  denials of housing on the ground of 

poverty or low income level was found to constitute discrim ination on a number of grounds, 

including  race, sex, mar ital status, age , citizenship status and receipt of publ ic ass istance -  on the 

basis of the strong correlat ion between poverty and members hip in group s protected from 

discrimination on each of these grounds.

In circumstances  where the express or implicit categor ies of discriminat ion set out in legislation 

or a constitution cannot be applied to cover  a part icular group, economic and social rights may 

be invoked to address  discriminatory exclusions. For example, in Colombia a local quota system 

for education resulted in a female studen t from a poor community being placed in a school 

outside her neighbourh ood, even though her mother was unable to afford the transport fees. The 

Constitutional Court of Colombia found a violation of the right to education due to the lack of 

                                                  
108 v. [1997] 3 S.C.R., para. 87.  Unfortunately, more recent 
judgments of the  Supreme Court of Canad a have suggested a retreat  from the  model  of substantiv e equality  affirmed  
in . In v [2004] 3 S.C.R.  657 the Court  
overturned a decision of the British Columbia Supreme Court which had applied the principles affirme d in 
to require the funding of treatm ent of a new treatm ent for autism.  ( v. 

(2000) 78 B.C.L.R. (3d) 55 (B.C.S.C.).  See Bruce Porter, “Twenty Years of Equality Rights: 
Reclaiming Expectations”,  Vol. 23 (2005), 145, available online at 
<www.20years.c a>.
109 Mathew Craven, 
Development ( London: Clare ndon Press,  1995), 175.  
110 (1998) 34 CHRR D/1.  See Bruce Porter, "Homelessness, Human Rights , Litigation and Law Reform: A View 
from Canada", in Philip Lynch and Dianne Otto (eds.), Homeless ness and Human Rights,  

, Vol. 10 (2004), 133.
111 (2001) 143 OAC 54.
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effect ive access to education, thereby addressing the underlying poverty and marginal isation that 

had caused the girl’s exclusion. 112  A similar example is 
113 which involved the use of an ‘adequacy’ rather than ‘equity’ argument to challenge  

school finance systems. 114  In Texas, the wealthiest  areas enjoyed disproportionately low taxes 

and well-financed schools and the Texas Supreme Court found that the State’s property tax-

based syste m for resourcing public education violated the State constitution, which contained the 

‘duty of the Legislature of the State to establ ish and make suitable  prov ision for the support and 

maintenance of an efficient system of free schools.’ The resulting inequal ities were found to be 

contrary to the requirement of efficiency, which deman ded a “close correlation between a 

district’s tax effort and the education reso urces avai lable to it”.115

3.2.2   Ensuring concrete steps towards the real isation of ESC r ights

The obl igation to fulfil socia l and economic rights includes an obligation to develop a plan to 

progressive ly realise ESC rights.  This duty was elaborated upon by the CESCR in the context of 

housing in its Genera l Comment No.4:

While the most appropriate means of achiev ing the fu ll realisation of the ri ght to adequate  
housing will inevitably vary significantly from one State party to another, the Covenant 
clearly requires  that each State party take whatever steps are necessary for that purpose. 
This will almost invariably require the adoption of a national housing strategy which 
…"defines the objectives for the development of shelter conditions, identif ies the 
resources available to meet these goa ls and the most cost -effective way of using  them and  
sets out the responsibil ities and time-frame for the implementation of the necessary 
measures"… 116

                                                  
112 Decision T-170/03 [ v ], Colombian Constituti onal Court , 
February 28, 200 3.
113 777 S.W.2d 391 (Tex.  1989).
114 Jessica Schultz, ‘Economic and Social Rights in the United States: An Overview of the Domestic Legal 
Framework’, , Vol. 11 (2003), available at
http://www.wcl.america n.edu/hrbrief/11/ 1shultz.cfm
115 Ibid.
116 Ibid at para 12.
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The Committee has made similar comments in relation to, , the rights to health and 

education 117

The duty to develop a programme to progressive ly realise ESC rights was famously discussed in 

the case by the South African Constitutional Court 118  In this case, the Court found 

the respective  government authorities had failed to deve lop adequate housing programmes  

directed towards providing emergency relief for those without  access to basic shelter, thereby  

violating its duty to take reasonable legislative and other measures, within its available resources, 

to achieve the progressi ve realisation of the constitutional right to have access to adequate 

housing.119  The Court expressed t he obligat ion in the fo llowing te rms:

The measures [by government] must establish a coherent public housing programme  
directed towards the progressive realisation of the right of access to adequate housing 
within the State's available means. The programme must be capable of facilitating the 
realisation of the right. The precise contours  and content of the measures to be adopted 
are primar ily a matter for the Legislature and the Executive. They must, however, ensure  
that the meas ures they ad opt are reasonable. 120

There is a significant amount of comparative case law on the obligat ion to have taken concrete 

steps towards fulfilling the plans and realising socia l and economic rights. The jur isprudence can 

be divided into two types of approaches. 

One approac h, particular ly preva lent in jur isdictions in which civil and political rights have been 

used to protect economic and social interests, is to emphasise that a minimum  level of realisation 

must be achieved immediately. The CESCR in General Comment No. 3 originally def ined the 

minimum core obligat ion as the threshold which all states must meet immediately, stating that 

‘the Co mmittee is of the view that a minimum core obligation to ensure the satisfact ion of, at the 

very least, min imum essential levels of each of the rights is incumbe nt upon every State 

                                                  
117 CESCR, (Twenty-second 
session, 2000 ), U.N. Doc. E/C.12/2 000/4 (2000), para 36; CESCR 

 (Twenty-first s ession, 199 9), U.N. Doc. (199 9), para 52.
118 (n. 14 above).
119 S.26(2) of the Constit ution of the Republic of South Africa.
120  (n. 14 above), para. 41.
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party.’ 121   However, an escape clause, although rather tightly defined, is provided for states 

deprived of the requis ite resources. 122

Courts in severa l jur isdictions have been prepared to identify the minimum core – either  

explic itly or impliedly - if called upon to do so.  In the case of v

, the Swiss Federal Court determined that there was an implied 

constitutional right to basic necessities, which can be invoked by both Swiss citizens and 

foreigners. The Court held that it lacked the competence to determine resource allocation but 

said that it would set aside legislation if the outcome failed to meet the minimum claim requi red 

by constitutional r ights. 123

In Colombia, the Constitutional Court has recognised a fundamental right to what it is called the 

‘minimo vital’ in a series of cases since 1992 that have covered a wide range of social and 

economic rights,124  According to this jurisprude nce, the Government  is obliged to take all 

positive  and negative measures required in order to prevent individuals from being  deprived of 

the most basic conditions that allow her or him to carry on a decorous existence. 125  Even in the 

United Kingdom - a jurisdiction that has tradit ionally been hostile  to socia l and econo mic rights -  

the House of Lords has been prepared  to recognise that, “it is well arguable that human  rights 

include the right to a minimum stan dard of living, without which many of the other rights would 

be a mockery”.126

                                                  
121 CESCR , (Sixth session, 1991), U.N. Doc. E/1992/23, annex 
III at 114 (1991), para. 10.
122 ‘In order for a State party to be able to attribute its failure to meet at least its minimum core obligations to a lack 
of available resources it must demonstrate  that every effort has been made to use all resources that are at its 
disposition in an effort to satisfy, as a matter of priority, those minimum obligations.’ Ibid. para. 11.  The South 
African Constituti onal Court has rejected  this approach,  principally out of concern that it could not secure the 
necessary information to make an order or resolve how that minimum core should be satisfied in programmatic  
terms.  See , (n. 14 above), paras. 32-33. Sandra Liebenberg, howev er, argues that the Court’s  
reasonable ness test, which it applies to the progressive realisation of the right, could be adapted to cover ‘survival 
interests’.  There could be a presumption that government programs do not meet the test of reasonablenes s if certain 
minimums are not met.  See Sandra Liebenberg, ‘Enforcin g Positive Social an d Economic Rig hts Claims: The South 
African Model of Rea sonable ness Review’ in Squires, Langford a nd Thiele (n.  70 above) ch 5 .
123 v.   (BGE/ATF 121 I  367, Federal Court of 
Switzerland, of 27 October 1995).  See also Constitut ional Co urt of H ungary, Case No. 42/2 000 (XI.8) ; BverfGE 40, 
121 (133) (Federal Constituti onal Cou rt of German y);
124 For a comprehen sive analysis, see Magdalena Sepulveda,  Colombia’, in L angford,  (n. 1 above).
125 Sentencia T 426 of June 24, 1992, Sala Segunda de Revisión de la  Corte Constituci onal.
126 v. [2003] UKHL 4, para. 26
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Judicia l enforcement of social and economic rights that is confined to enforcing min imums,  

however, may risk encouraging governments to meet only minimal standards when resources are 

available for fuller enjoyment of social and economic rights.  In situations where the state has 

access to greater resources, courts have been prepared to enforce social and economic rights ‘at 

the higher end’, in light of the standard of “avai lable resources.” In Finland, where socia l and 

economic rights are largely justic iable, decis ions have been made faulting local authorities for 

failing to take  sufficient steps to secure employme nt for a job -seeker or speedi ly find a ch ild-care 

placement for a family. 127  Likewise, the Europea n Committee on Social Rights, after 

acknowledg ing the difficulties of the French governme nt providing education to persons with 

autism, held that:

[N]otwisthstanding a national debate  going back more than twenty years about the 
number of persons concerned and the relevant strateg ies required, and even after the  
enactment of the Disabled Persons Policy Act of 30 June 1975, France has failed to 
achieve suff icient progress in advancing the provision of education of persons with 
autism.128

Beyond  Europe, despite reading the qualification of “maximu m available resources” into the 

right to enjoy the best attainable state of physical and mental health un der the African Charter on 

Human and Peoples’ Rights, the African Commission went on to recommend that The Gambia 

provide adequate medical suppl ies to patients detained under the Lunatics Detention Act. 129  It 

was clea r from the evidence presented to the Co mmission that resources were ava ilable.

These cases squarely raise the issue of resource availability and demonstrate that courts are able 

to assess governme nt measures  to fulfil socia l and economic rights against available resources.  

An interesting illustrat ion of judicial treatment of this aspect of the duty to fulfil can be found in 

a comparison of two leading cases of the Constitutional Court of South Africa.  In 

v. , the applicant suffered chronic renal ana lysis but was denied access to a 

                                                  
127 See respectivel y KKO 1997: 141 (Employment Act Case) Yearbook of the Supreme Court 1997 No. 141 
(Supreme Court of Finland),  Case  No. S 98/225 (Child-Care Services Case) Helsinki Court of Appeals  28 October 
199; Case. No. 311 8 (Medical  Aids Case)  Supreme Administrative  Court, 2 7 November 2000, N o.3118. For English 
summaries of a wide ra nge of cases see www .nordichuma nrights. net/tema/tema3/caselaw/ .  
128 Ibid. para. 54.
129 v , (n. 1 above).
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renal dialysis machine that would have prolonged his life.130  Even though the applicant accepted 

that ‘that there are no funds available to provide patients such as the applicant with the necessary 

treatment’, 131  the Court rejected his request for an order that existing dialysis mach ines and 

nurses be util ised to provide pat ients such as himself  with ongoing treatment.  The Court rejected 

the view that any such treatment was concerned with the constitutional right to ‘emergency  

treatment’ on the basis that the condition was chronic, but considered the case under the general  

provisions on the right to have access to health care services.132   It found that the machines were 

already over-utilised and ‘if everyone in the same condition as the appellant were to be admitted  

the careful ly tailored programme would collapse and no one would benefit from that’. 133  The 

Court considered the cost of the programme and the impact that expanding the programme to 

cover everyone who requires renal dialysis would have on the (already over-stretched) provincial 

health budget, concluding that:

[T]he state’s resources are limited and the appellant does not meet the criteria for 
admission to the renal dialysis programme.  Unfortunately, this is true not only of the 
appellant but of many others who need access to renal dialys is units or to other health 
services.  There are also those who need access to housing, food and water, employment  
opportunities, and social secur ity.134

However, the subseque nt Treatment Act ion Campaign (TAC) case 135 also concerned denial of 

access to an available medica l treatment.  In addition to actively preventing doctors from 

supplying ant iretrovirals to all pregnant women in public  hospitals living with HIV/AIDS  (so as 

to substantial ly reduce the risk of mother -to-child-transmission of the HIV virus), the 

Government failed/refused to plan and implement a nation -wide comprehe nsive programme to 

                                                  
130 v  (CCT32/97) 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696; 
[1997] ZACC 17 (2 7 November 199 7) (‘  v. )
131 Ibid. para. 25.
132 Section 27(1) of the South African Constituion.  Section 27(2) provides, ‘The state must take reason able 
legislative and other measures, within its available resources, to achieve the progressive realisation  of each of these 
rights’.
133 Ibid. para. 27.
134 Ibid.  The Court’s decision can be correctl y faulted for failing to address the obligations the Governme nt does 
have towards those  patients suffering  from chronic  renal  failure.  Madala, in a separate  but concurring judgment,  
speculates that  a ‘solution might be to embark upon a massive education campaign to inform the citizens  generall y 
about the causes of renal failure’.  While this comment points in the right direction, the precise duties to 
progressivel y realise the health rights of these patients was overlooked, even if resources were not currently  
available for re nal dial ysis imme diatel y. 
135 (n. 42 above).
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prevent mother-to-child transmission of HIV.  The Court first condem ned the denial of access 

and, unlike in , noted t hat resources were ava ilable: 

Government policy was an inflexible one that denied mothers and their newborn children 
at public hospitals and clinics outside the research and training sites the opportunity of 
receiving a single dose of nevirap ine at the time of the birth of the child.  A potential ly 
lifesaving drug was on offer and where testing and counselling facilities were available it 
could have been administered within the available resources of the state without any 
known harm t o mother or child. 136

The Court held further that there was a -style obligat ion on the State to take 

reasonable measures to extend the ARV programme throughout the entire country. 137   They 

stated that the state was obliged to, amongst other things, make prov ision for training of 

counsellors in hospitals and cl inics where the programme was not in place .

The obl igation to progressive ly realise a right in relation to available resources may also be built 

into longer term orders issued by courts.  In  v. 
138 the Supreme Court of India – faced with complaints of starvation deaths – made 

extensive orders concerning increased resources for the poorly functioning famine relief scheme, 

the opening times of ration shops, the provision of grain at the set price to families below the 

poverty line (BPL), the publicat ion of information concerning the rights of BPL families, the 

granting of a card for free grain to all individuals without means of support and the progressive  

introduction of midday meal schemes in s chools.  

2.2.3    A step backwa rds – challenging  retrogressive measures

Retrogressiv e measures such as cuts in social benefits, removal of programs, increases in the 

prices of government goods and services or removal of legislative protections have been  a 

regular feature of the pol itical-economic landscape, particu larly with the advent of neo-

liberalism.  As a coro llary of the obli gation of progressiv e realisation, the CESCR note d that:

                                                  
136 Ibid  para. 80. 
137 Ibid. para. 95.
138 No.19 6 of 2001, Interim Order of 2 Ma y 2003.
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[A]ny deliberate ly retrogressive measures … would require  the most careful  
consideration and would need to be fully justified by reference to the totality of the rights 
provided for in the Covenant and in the context of the full use of the maximum available 
resources.139

The parameters of this obl igation still remain somew hat unresolved.  What are, for example, the 

acceptable and non -acceptable justifications for the introduction of retrogressi ve measures with 

budgetary implicat ions? 140  In some cases, the inquiry is made relatively simple by express 

constitutional provis ions.  For instance, in Ecuador the constitution provides that the hea lth care 

budget must rise at the same rate as GDP.141  In most jurisdictions, however, such an explicit 

baseline is not available and courts must either use the existing system of provision as a

‘baseline’ for measuring retrogression or refer to the substantive content of the actual rights 

themselves.142

One example of litigation centring on retrogressive measures on the part of a State is 

 v. 143  which was recently dealt with by the Committee on the Elimination of Racial 

Discrimination. 144 The case involved a resolution adopted by the Dobšiná municipal council, 

under pressure from right-wing ant i-Roma groups, to cancel a previous resolution in which the 

council had approved a plan to construct low-cost social housing for Roma inhabitants living in 

very poor conditions.  The petitioners conten ded, amongst other things, that Slovakia had failed 

to safeguard their right to adequate ho using, thereby vio lating Art icle 5(e)(iii) of the International  

Convention  on the Eliminat ion of all forms of Racia l Discrimination (ICERD).  The Committee 

ruled that, taken together, the council resolutions in question – which consisted of an important 

practica l and policy step towards realisation of the right to adequate housing, followed by its 

revocat ion and replacement with a weaker measure – amounted  to an impairment of the 

                                                  
139 CESCR (Fifth session, 1990), U.N. Doc. 
E/1991/23, annex III, 86 (199 0), para. 9.
140 For an exami nation of possible criteria for determini ng retrogressi ve action, see Malcolm L angford, The Right to 
Social Security and Implications for Law, Polic y and Practice’ , in Eibe Riedel (ed.), 

(Heidelberg: Springer, 2006), ch. 3 and  Scott & Macklem,(n. 9 above).
141 However, the  Ecuadorian courts have so far failed to enforce this constitutional provision.
142 Scott & Macklem state ‘Whatever the justificatory burdens and criteria, a  for permitting justif ied 
downward moveme nt could be t hat individuals not find th emselves lacking core mi nimum entitleme nts as  a result o f 
such cha nge’ (n. 9 above), 81.
143  CERD/C/ 66/D/31/2003.
144 The following paragraph is adapted from Aoife Nolan, ‘Litigating  Housing Rights: Experiences and Issues’ in 
(2006) 28  145.  
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recognit ion, or exercise on an equal basis, of the human right to housing.  The second resolution  

revers ing the initially pos itive step towards the realisation of the right to housing of the Roma 

can be regarded as constituting a retrogress ive measure, even though it was not direct ly referred 

to as such by the C ommittee.

An equality rights approach to retrogressive  measures was taken by the Supreme Court of 

Canada in a case in which a prov incial government had revoked the payme nt of a compe nsatory 

pay equity award on the grounds of a fiscal ‘cris is’.  The Court found that this action had a 

discr iminatory effect on women and was therefore a violation of the right to equal ity.  However,  

the Court held the discriminat ion to be justified on the basis of a  finding of a  budgetary cris is and 

severe resource constraints. 145  A slightly different approach  was taken by the Supreme Court of 

Canada when reviewing a dec ision by a newly elected provinc ial government to repeal 

legislation passed by a previous governme nt to protect the rights of agricultura l worke rs to 

organise and barga in collectively.  Without relying on a finding  of discriminat ion, the Court  

found that the action of removing these protections violated the right to freedom of association 

because it resulted in an under -inclusive enjoyment of this right. 146

In general, the way forward with respect to the review of retrogress ive measures may be to 

combine a number of approaches developed by different courts  and international bodies.  Central 

considerations will be the substance of the right at stake, the negative effects of retrogression (on 

vulnerabl e groups, in particula r), and whether the retrogression is deliberate.  In genera l, 

governments will be held to a stricter test in relation to available resources when existing  

programs are cut than they might be with regard to a simple failure to take positive steps to 

create programs or enhance them. 147    There will also be distinct ive issues in relation to 

                                                  
145  v .  [2004 ] 3 S.C.R.381.  The concer n here is that courts must be 
cautious about applying the concept of progressive realisation to issues of discrimination so as to provide 
governme nts with  a lesser sta ndard of justificat ion.  Equal p ay for work  of equal v alue is not a n aspect  of equalit y to 
which resource limitations should easily be applied, since it could, if necessary, be accomplishe d on the basis of an 
averaging of wages between men and women, rather than a payment of additional resources.  Under the ICCPR, 
therefore, the governm ent would have to have met a standard of emergency circumsta nces to warrant the derogation 
from the right to non-discrimin ation, which  would not be met b y the evidence of a n eed for fiscal rest raint. 
146 ) [2001] 3 S.C.R.  10 16.
147 Courts must be cautious about providing resource based defences to discrimination claims where this may not be 
appropriate, however.   Equal pay for work of equal value is not an aspect of equalit y to which resource limitations 
should easily  be applied, since it could, if necess ary, be accomplish ed on t he basis of an  averaging of wag es between  

Newfoundland (Treasury Board) . N.A.P.E

Dunmore v. Ont ario (Attorney General



44

retrogress ive measures related to partic ipatory rights, requi ring rigorous criteria for due process  

in the re levant decis ion-making. 148

Both our appraisal of comm on arguments  against making socia l and economic rights justiciable  

and our analysis of jurisprude nce in this area suggest that concerns about the justiciabi lity of 

social and econo mic rights are genera lly ill-conceived and run contrary to experience.  

Critics of justic iability have relied on false or overly simplistic character isations of civil and 

political and social and economic rights and on incorrect assumptions about the nature of the 

relationship between the judiciary and the legislative or executi ve branches of government when 

social and economic rights are adjudicated.  We have seen that an understanding of the ways in 

which civil and pol itical and socia l and economic rights are intertw ined and interact with one 

another makes it impossible to declare the latter category non -justiciab le without undermining 

protections of b oth categories of r ights.  

                                                                               

The posit ion adopted by a particula r state  and of its courts on the issue of justiciability of socia l 

and economic rights has direct and important implicat ions for access to justice and equality 

rights for disadvantaged groups.  Where courts have considered the importance of the interests at 

stake in socia l and economic rights claims, and reflected on their mandate to protect and enforce 

fundamental human rights, they have played a constructive role in promoting more inclusive and 

responsive policies and programs.  Some of these have saved thousands of lives.

In the context of widesp read hunger and homelessness in both affluent and impoverished 

countries, the cases discussed in this paper and others involving economic and social rights may 

seem quite insignificant.  Resolv ing the justiciab ility debate will not solve the systemic poverty 

and social exclusion that are the primary causes of social and economic rights violations.  What 
                                                                                                                                                                   
men and women, rather than a payment of additional resources. Under the ICCPR, therefore, the government would 
have to have met a standard of emergency circumstances  to warrant the derogation from the right to non-
discrimination, whic h would not be met by the evidence of a need for fiscal restraint.
148 See the descriptions of the due process cases discussed  above .
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is cause for hope, however, are the signs of a newly invigorated and inclusive framework for the 

adjudication of fundame ntal rights at the domestic, regional and international  levels.  After too 

many years of delay, we are beginning to see the emergence of a shared commitment to the 

provision of fair hear ings into violations of  human  rights, not just a selective few.  These 

developments in the administrat ion of justice both reflect and reinforce the emergence of a new 

human rights moveme nt that must be fully inclusive of those whose dignity, security and 

equality is assaulted by poverty, homelessness, hu nger or v iolations of other social  and econo mic 

rights.  More creative responses to the challenges of claiming and adjudicating socia l and 

economic rights may provide a new framework for broader strategies at the local, national and 

international levels for addressing the violations of social and economic rights occurring in all 

countries.

all
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